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BEFORE THE
SURFACE TRANSPORTATION BOARD

Oregon International Port of Coos Hay - Feeder Line )
Application - Coos Bay Line of the Central Oregon & ) Finance Docket No. 35160
Pacific Railroad, Inc )

SUPPLEMENTAL RESPONSE OF
CENTRAL OREGON & PACIFIC RAILROAD, INC.

TO REPLY OF OREGON INTERNATIONAL PORT OF COOS BAY

The Central Oregon & Pacific Railroad. Inc. ("CORP11) respectfully submits this

Supplemental Response to the RepK of the Oregon International Port of Coos Bay (the ''Port")

filed in the above-captioned proceeding on September 12,2008 (the "Port's Reply'").1 The Port's

Reply raises for the first time several issues that were not - but could have and should have been

- addressed in the Port's July 11,2008 Feeder Line Application and/or the Comments filed by

the Port on August 28, 2008 in the proceedings on CORP's Abandonment Application in Docket

No. A1J-515 (Sub-No. 2), Central Oregon & Pacific Railroad Co . Inc -Abandonment and

Discontinuance oj Service - In Coos, Douglas and Lane Counties. OR For example, the Port's

newly announced unwillingness to utilize credit facilities that the Port previously represented

were available to fund the acquisition, rehabilitation and operation of the Coos Bay Subdivision

casts serious doubt on whether the Port is a ''financially responsible person" as required by the

Feeder Line statute (49 U.S.C. § 10907(a)) The Port also argues - for the first time - that the

Board should require CORP not only to repair the tunnel conditions that led to the embargo, but

to contribute nearly S10 million in additional funds to an "escrow" account to pay for major

1 CORP has simultaneously filed a Motion for heave to File Supplemental Response, requesting
that the Board grant CORP leave to file this Supplemental Response in light of several important
issues raised - for the iirsl time - in the Port's Reply.



improvements, including bridge upgrades, tie replacement and track resurfacing, that would

upgrade the entire Coos Bay Subdivision to FRA Class 2 status.

Moreover, the Port intentionally withheld from its August 28,2008 response to CORP's

Abandonment Application evidence and argument relating to issues (including the NLV of the

Abandonment Segment and the Port's claim that the embargo of the Coos Bay Subdivision

constituted an unlawful abandonment) that should have been presented to the Board in that

proceeding. Instead, the Port proffered that evidence as "rebuttal" in this feeder line proceeding.

This sandbag tactic was clearly designed to deny CORP any opportunity to respond to the Port's

evidence. Apparently assuming that its strategy would, in fact, shield such evidence from

scrutiny, the Port submitted a Reply that contains contradictions of its prior testimony, highly

misleading statements, outright falsehoods and a supposed "bid"' that represents a blatant conflict

of interest. +

The Board should not countenance such an abuse of its procedures In this Supplemental

Response, CORP addresses certain matters raised by the Port's Reply that go to the heart of the

issues presented to the Board for decision in these proceedings.

I. THE PORT'S REPLY RAISES SERIOUS DOUBT AS TO WHETHER THE
PORT IS A "FINANCIALLY RESPONSIBLE PERSON."

In its Feeder Line Application and Supplement, the Port represented that it had access to

approximately S31 5 million to fund the purchase, rehabilitation and operation of the Coos Bay

Subdivision. The funds identified by the Port included $7 million in cash reserves (Feeder Line

Application at 12. V.S. Bishop at 67). a loan commitment from Umpqua Bank in the amount of

$12.500,000 (id. Exhibit 2, Attachment 1); a $4 million grant from the Oregon Department of

Transportation (id.: Supplement to Feeder Line Application at 11); and a 58 million grant under

the federal SAFli I'kA-LU program (previously designated for improvements to the Coos Bay



Bridge) for which the Port was seeking a redesignation (id.). Based upon those representations,

CORP concluded that ''it appears that the Port can well afford to pay the constitutional minimum

value of the Coos Bay Subdivision and perform any necessary rehabilitation of the Line " See

Response of CORP To l;eeder Line Application (filed August 29,2008) ("CORP Response") at

8. Accordingly, CORP did not challenge the Port's assertion that it qualified as a "financially

responsible person." Feeder Line Application at 11.

However, the Port's Reply radically alters* the Port's prior representations regarding the

amount that it is able and willing to commit to the purchase, rehabilitation and operation of the

Coos Bay Subdivision. Specifically, while the Port confirms the availability of its $7 million in

cash reserves and the $4 million state grant, it now concedes that the $8 million in SAFETEA-

LU funding upon which it previously relied ''has not yet been redirected by Congress" and that

such redesignation may not be forthcoming soon given Congress1 current focus on other issues.

Port's Reply at 6. More importantly, the Port's Reply states that:

"jY]he Port continues to have a S12 5 million loan commitment
from Umpqua Bank. (Citation omitted.) However, as the Port has
learned more about the Line through its review of discovery
documents, its on-site visit in mid-August, and its development of
financial projections, the Port now believes that it would not be
wise to incur long-term debt in the acquisition of the Line. With
the rehabilitation costs and operating losses expected on the Line,
the debt service required on a multi-million dollar loan would not
be financially prudent and would likely not be sustainable for the
Port"

Id. (emphasis added). In other words, the Port now takes the position that, if the Board approves

its Feeder Line Application (and the Port or its designated operator thereby becomes a common

carrier) ii is not willing to borrow funds under it $12.5 million credit facility to support the

rehabilitation and operation of the Coos Bay Subdivision



The Port's Reply fundamentally alters its prior representations that it had approximately

$31 5 million available to support its feeder line proposal, and that the Port was "willing to

spend its last dime on saving rail service '' See Supplement, V.S. Bishop at 10. See also

August 21,2008 I tearing Tr at 176 (Bishop) (acquiring the line is k*a matter of survival. it

may lose money but the alternative is much worse1'). Indeed, the current uncertainty regarding

the rcdcsignation of the $8 million SAFETEA-LU grant, and the Port's unequivocal statement

that, having learned more about the Coos Bay Subdivision, it is not willing to incur debt to

acquire and rehabilitate ihc line, raise serious doubt as to whether the Port has met its burden of

showing that it is a '"financially responsible person." Taking the Port at its word, it appears that

the only sources of funds that the Port is both able and willing to invest in the line at this time are

the $7 million in cash reserves and the $4 million grant from the State of Oregon These sources

of funds, which total $11 million, would not be sufficient to cover the purchase price for the line

even at the Port's grossly understated NLV of $14.233.031 - much less to pay the actual NLV

(approximately $26.8 million) or to rehabilitate and operate a line that is expected to experience

continuing annual losses in excess of $1.5 million. Thus, based upon the Port's own statements,

the record no longer supports a finding that the Port is a "financially responsible person" within

the meaning of Section 10907.

Moreover, the Port's refusal to incur debt to rehabilitate the line because such an

investment ''\\ould not be financially prudent and would not likelv be sustainable"' in light of

"the rehabilitation costs and operating losses expected on the Line'' (Port's Reply at 6 (emphasis

added)), fatally undermines its assertion that CORP violated its common carrier obligation by

declining to make the very same type of investment to rebuild the tunnels on the line. As CORP

has previously shown, it is well-established that a railroad ''cannot legitimately be required to



expend money to rehabilitate a line where it will lose money on the operation.'1 Michael H

Meyer, Trustee v N Coast R R, Aulh d/b/a Nw Pac R R., STB Fin. Docket No. 34337 (sewed

July 27,2005) (citing Chi & Nw Tramp Co v Kalo Brick & Tile Co , 450 U.S. 311, 325

(1981)) See also Purcell v United States. 315 U.S. 381, 385 (1942) (if operating and

rehabilitation costs ''cannot be justified in terms of the reasonably predictable revenues,... the

expenditures are wasteful" and contrary to "a stated purpose of the Transportation Act"); R R

Comm 'n of Tex v E Tex R Co , 264 U.S. 79, 85 (1924) ("to compel [a railroad] to go on at a

loss" would effect an unconstitutional taking of property) In judging the credibility of the Port's

assertion that CORP should be required to pay for the cost of rehabilitating the line, the Board

should give greater weight to the Port's actions - or, more precisely, its refusal to act by

investing funds to rehabilitate the line - than its unsupported and highly inflammatory rhetoric.

Finally, the Port contends that CORP's Response ''seems to imply that the Board should

set the NLV of the Line at a high level'1 merely because the Port previously represented that it

had access to $31 million. According to the Port, ''such an argument is specious." Port's Reply

at 6. CORP's Response neither argued nor implied that the Board ought to set the NLV of the

Feeder Line Segment ''at a high level" on the basis of the Port's finances To the contrary,

CORP demonstrated, based upon well-established precedent, that the NLV for the line is

approximately $26.8 million. Indeed, it is the Port that now ''seems to imply" that the Board

should set the NLV at an artificially low level to spare the Port the need to incur any debt to

acquire, rehabilitate and operate the line Of course, any suggestion that the Board should adjust

the NLV to accommodate the Port's notion of what is •'financially prudent" would be equally

specious."

2 In a recent interview. Martin Gallery, the Port's Director of Communications, indicated that the
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II. THE PORT'S NEW CLAIM THAT CORP SHOULD BE REQUIRED TO FUND
A MAJOR OVERHAUL OF THE LINE SHOULD BE REJECTED.

The Port waited until its Reply to unveil a breathtaking new demand - / e, that the Board

force CORP to pay $12 699 million into an ''escrow fund"' to pay for a major rehabilitation of the

track, bridges and tunnels on the Coos Bay Subdivision Port's Reply at 71 While the Port's

Feeder Line Application argued that CORP should make the tunnel repairs needed to Mil the

embargo (at an approximate cost of $2.9 million) - a demand that was as unprecedented as it was

unwarranted - the Port never hinted that CORP ought to be responsible for other improvements

to the line. Instead, the Port intentionally waited until its Reply (which, the Port assumed, CORP

would have no opportunity to contest) to demand nearly $10 million in additional "damages" for

a variety of projects including bridge upgrades, tie replacement and track resurfacing

The Port's eleventh-hour surprise is a transparent attempt to acquire the line for a fraction

of its constitutional minimum value, and to shirk its obligation (as a purchaser under the Feeder

Line statute) to assume financial responsibility for rehabilitating the line. The Port's

unprecedented demand should be rejected for at least four reasons: (1) it is improper rebuttal and

an abuse of the Board's processes, (2) it asks the Board to violate the governing statute, the

Constitution and its prior precedents by effectively ordering a sale of the line for less than its net

liquidation value C'NLV"); (3) the track and bridge improvements for which the Port demands

CORP pay arc not necessary to reopen the line or to permit operations at FRA Class 1 standards

(as contemplated by the statute); and (4) there is no evidentiary support for the Port's claim that

CORP "neglected'' the line - to the contrary, the record shows that CORP invested extraordinary

Port would, in fact, utilize its line of credit in connection with the proposed feeder line
transaction See Exhibit 3. This public statement in another forum suggests that the contrary
representation in the Port's Reply was, in iaei, made for the purpose of inlluencing the Board to
"discount" the NLV of the lino or otherwise to reduce the cost to the Port of acquiring,
rehabilitating and operating the line.



sums for both regular maintenance and capital expenditures on the line, even as losses from

operations were increasing

A. The Port's Request For An "Escrow" Of Funds To Pay For Track
And Bridge Improvements Constitutes Improper Rebuttal, And
Should Be Rejected.

As an initial matter, the Port's demand that the Board establish an "escrow" fund to cover

the cost of improvements to track and bridges on the Coos Bay Subdivision should be rejected

out of hand as improper rebuttal. The Port's l;eeder Line Application made no claim whatsoever

regarding track and/or bridges, stating only that "the Board should order CORP to repair the

tunnels to a serviceable condition before consideration of the abandonment or the Board should

order CORP to make the repairs or compensate the Port for such tunnel repairs as part of the

feeder line acquisition "). See Feeder Line Application at 51 Nor did the Port ever raise this

issue in the proper forum - / e, as part of its Comments in the abandonment proceeding. To the

contrary, the Port's Comments in that proceeding suggested only that an "escrow" fund be

established for "Board-approved tunnel repairs/" See Docket No AK-515 (Sub-No 2), Port

Comments filed August 28,2008) at 24-25.

'1 he Port's failure to raise this claim in timely fashion is especially egregious given the

fact that it is predicated almost entirely on a list of track improvements (and costs) set forth in a

PowerPoint presentation made by CORP on November 14.2007 in connection with CORP's

effort to develop a public/private partnership solution to the problems facing the Coos Bay

Subdivision (the ''CORP 2007 Partnership Presentation"). The Port clearly had access to that

report prior to its Reply in this proceeding - indeed, the report was appended to the Port's June 3.

2008 filing in the Show Cau*e Proceeding. Sett Finance Docket No. 35130, Central Oregon &

Pac R R . Inc —Coos Bay Rail Line, Port Reply (filed June 3. 2008), hxhibit 23. The reports on

bridge conditions that the Port appends to its Reply likewise were provided by CORP in



discovery on July 28,2008 - a full month before the Port filed its Comments in the abandonment

proceeding. If the Port had any concerns about the condition of bridges or track on the

Abandonment Segment, it should have raised those arguments in the abandonment proceeding.

Waiting until its final filing in this proceeding to raise arguments based on documents that were

in its possession long before it filed its abandonment Comments is plainly improper.

The Port docs not even attempt to explain why it wailed until its Reply in this proceeding

to assert this claim - indeed, there can be no logical explanation for its delay other than

gamesmanship and a desire to unfairly prejudice CORP It is well settled that the Board does not

permit parties "to present new arguments and evidence on rebuttal." Conrenl Abandonment in

Chicago. //, In Re Offer of Fin Assistance, Docket No. AB-167 (Sub-No. 970N). 1987 WL

98398 at *4 (May 1, 1987) C'Conrair) (refusing to permit offerer to reduce salvage value by

sales commission where argument was first raised on rebuttal); see CSX Transp —

Discontinuance—At Memphis in Shelby Cty. TN, STB Docket No. AB-55 (Sub-No. 618)

(Oct 28,2002) (refusing to consider additional cost evidence submitted on rebuttal by applicant

for discontinuance authority)3 Mere, the Port should have raised its claim for additional escrow

funds for track and bridge improvements in its Comments in the abandonment proceeding Its

newly asserted claim lor such an escrow in this proceeding should be rejected l '\\\n order to

protect the integrity of the process.*1 Id As in Conrail, the Port's "change of position at so late a

time and in the context of the expedited time frames of these proceedings cannot be

countenanced." Conrail. 1987 WL 98398 at *4.

3 See also North American Freight Car Ass'n v BNSF Ry Co., STB Docket No 42060 (Sub-
No 1) (Jan 26.2007) (*'We may not consider this new argument, raised for the first time on
rebuttal, because BNSF did not have the opportunity to address it."): Duke Energy v Norfolk S
Ry Co . S I'B Docket No 42069 (Nov 6,2003) ("the party with the burden of proof.. must
present its full case in chief in its opening evidence.... [i]l may not hold back to see the
railroad's reply evidence before finalizing or supporting its own case *').



B. There Is No Legal Basis For Requiring CORP To Fund The Cost Of Track
Or Bridge Improvements For The Port's Benefit.

The Port's new claim that CORP should pay approximately $10 million for various

improvements to the track and bridges on the Coos Bay Subdivision represents an audacious case

of overreaching. Indeed, even the Port's initial demand that the Board effectively reduce the

NLV of the line by the cost of tunnel repairs was both unprecedented and utterly at odds with the

U.S. Constitution, the governing statute and Board precedent See CORP Response at 55-59

Under the feeder line statute, the Port must assume responsibility for rehabilitating the line -

there is no statutory basis for the Board to shift that cost to the incumbent carrier. The

fundamental weakness of the Port's position in this regard is betrayed by its exclusive reliance

on Railroad Ventures, Inc Abandonment Exemption—Between YoungMown, OH and

Darlington. PA, AB-556 (Sub-2X) (Apr. 28,2008) and Kansas City So Ry Co —Abandonment

Exemption—Line in Warren (. 'ty. MS, STB Docket No AB-103 (Sub-No 21X) (May 20, 2008)

- two cases that provide no support for the Port's demand that CORP substantially upgrade the

line from its pre-embargo status before selling it to the Port. See CORP Response at 57-58;

CORP Abandonment Rebuttal at 29-31 (distinguishing Railroad Ventures and Warren County)

For the same reasons that the Board should deny the Port's request that CORP be required to

absorb the cost of tunnel repairs to reopen the line, the Board should likewise reject the Port's

outrageous demand that CORP pay for a wholesale rehabilitation and upgrade of the Coos Bay

Subdivision for the Port's benefit.

C. None Of The Improvements For Which The Port Seeks An "Escrow" Is
Necessary To Reopen The Line Or To Operate It At FRA Class 1 Standards.

'I he Port's demand that CORP pay for $10 million in track and bridge improvements

should be rejected because none of the projects identified by the Port is necessary to reopen the

line or to operate it at FRA Class 1 standards It is well-settled that rehabilitation costs do not

9



include any expenses that are ''not necessary to reopen the line." Idaho N & Pac R R Co-

Abandonment Exemption—in Wallowa & Union Ctys, OR. STB Docket No. AB-433X, slip op.

at 7 (Mar. 12, 1997). Acceptable rehabilitation costs arc those costs necessary to restore the

track to minimum FRA Class 1 safety standards. Sec 49 C.F.R. § 1152 22(c) The Board does

"not normally accept rehabilitation expenses in excess of those necessary to bring a line up to

FRA Class 1 standards unless there arc circumstances that justify the additional cost."*1 See

Central R R of IN—Abandonment Exemption—in Dearborn. Decatur. Franklin. Ripley, and

ShelbyCtys. 7,V, STB Docket No. AB-459 (Sub-No. 2X), 1998 WL 221442 at *8 (Aug. 11,

1998); SWKR Operating Co —Abandonment Exemption—In Cochixe Cty. AZt STB Docket

No AB-441 (Sub-No. 2X), 1997 WL 61220, at *5 (Feb 14, 1997) ("'Rehabilitation expense is

allowed only to the extent necessary to bring a line up to Federal Railroad Administration (FRA)

class 1 standards, / e. the standard that a railroad must meet in order to operate a train at

10 miles per hour."): Stolen Island Railway Corp —Abandonment, ICC Docket No. AB-263

(Sub-No. 3), 1991 WL 263576, at *8 (Nov. 29, 1991) (rejecting claimed rehabilitation expenses

that would exceed FRA Class 1 standards)

At the time of the embargo, the Coos Bay Subdivision was operating with a combination

of FRA Class 1 and Class 2 track. See Exhibit 2 (CORP Daily Operating Bulletin for

September 30.2007) See aho CORP Response, V.S. Lundberg at 7, V S. Paiton at 3 Given the

very low volume of traffic on the line - an average of less than 20 cars per day - and the fact that

4 The circumstances under which rehabilitation above minimum FRA Class 1 standards may be
justified are limited to instances where such rehabilitation will lead to operating efficiencies that
offset the expense Id. ("Because of the substantial investment required, there must be a
justification based on savings in operating expenses before we can accept such an additional
cost/'). As discussed below, in the instant case, an upgrade of the entire line to FRA Class 2
standards is neither necessary to serve existing traffic nor justified by the traffic and revenues on
the line.

10



the vast majority of that traffic consists of non-time sensitive forest products shipments, there

was no need (or economic justification) for CORP to upgrade the entire Coos Bay Subdivision to

FRA Class 2 standards. Likewise, if the Port acquires the line, a well-maintained FRA Class 1

physical plant would be more than adequate to serve the existing traffic base

The Coos Bay Subdivision was embargoed because of dangerous conditions in three

tunnels on the line (Tunnel Nos. 13,15 and 18) The only work necessary to reopen the line is

the repair of Tunnels 13, IS, and 18, at an estimated cost of $2 86 million. See CORP Response

in Sktn/v Cause Proceeding, Exhibit 6 at 11 (Shannon & Wilson Report). Once the tunnels have

been repaired and minor debris (such as fallen tress and weeds) has been cleared off the tracks,

rail service can be restored. No further rehabilitation would be required to reinstitutc operations

at FRA Class 1(10 MPH) standards.

This assessment of the extent of repairs required to rcinstitute service is confirmed by

recent press reports regarding the results of the supplemental inspection of the Coos Bay

Subdivision authorized by the Board on September 10.2008. Those reports indicate that,

following the inspection. Martin Callcry, Director of Communications for the Port, advised the

media that ''[the Port's] lilnspcclors have determined that critical pieces of the 111-mile line arc

in no worse shape than they \\ere last September, when the railroad's owner halted traffic

because of safety concerns " See Exhibit 3. Associated Press ''Abandoned Ore. Rail Line

Getting Pricier" (September 23,2008) (emphasis added); The Register-Guard: "Rail line in good

shape, but may cost port a lot more to buy" (September 23,2008), KTVZ.com: "Abandoned Ore

rail line getting pricier (September 23,2008). Thus, the Port's recent further inspection did not

reveal any substantial additional conditions that would need to be addressed prior to reopening

the line

11



Nor did CORP's Abandonment Application identify any necessary rehabilitation other

than the $2 9 million in short-term tunnel repairs recommended by Shannon & Wilson. As

required by the Board's regulations, the Abandonment Application identified all work ''necessary

to upgrade the track to minimum Federal Railroad Administration class 1 safety standards'' 49

C.F.R. g 1152 22(b) 'I he Port - which had in hand both the results of its August 13-15

inspection of the line and the CORP 2007 Partnership Presentation - had ample opportunity to

address the issue of required rehabilitation expenses in its August 28,2008 Comments in the

abandonment proceeding But the Port's Comments did not suggest that CORP had understated

necessary rehabilitation costs or that anything other than tunnel repairs would be necessary to

reopen the line.

In its Reply, the Port contends that "CORP has previously asserted that SI2.699 million is

necessary to reopen the Line.'' Port's Reply at 71. 'I his statement is a gross misrepresentation.

The Port bases this assertion on the CORP 2007 Partnership Presentation - indeed, the Port's

estimates for bridue work, tie replacement and track resurfacing are lifted directly from that

document. Compare Port's Reply at 71 \\ith Port's Reply, Exhibit 25 at 5. However, the very

page from which the Port derives us estimates indicates clearly that all of the track and bndge

work for which the Port seeks compensation was proposed by CORP to address the ''longU term

condition" of the line and to "remove some 10 mph slow orders and return track speed to 25 mph

for a while," not to permit reopening of the line See Port's Reply, Exhibit 25 at 5 The CORP

2007 Partnership Presentation made clear that only the $2 9 million in short-term tunnel repairs

identified by Shannon & Wilson were necessary "to stabilize tunnels 13,15 and 18 to reopen the

line " Sen id at 8.

12



The CORP 2007 Partnership Presentation contains no suggestion that any of Ihe

additional track and bridge improvements for which the Port would have CORP pay are

necessary to reopen the line. The tie replacement and surfacing projects described in that

document were intended to bring those segments of the line that were operating at FRA Class 1

standards up to FRA Class 2 status. See id at 5 (tic replacement would "remove some 10 mph

slow orders and return track speed to 25 mph").5 None of the bridge repairs for which CORP

sought funding were prerequisites to reopening the line or operating it at FRA Class 1 standards.

Likewise, the 2007 OSMOSh bridge condition report on which the Port relies makes a clear

distinction between "Priority 1" repairs that would require CORP to ''stop operation[s]" until

repair was complete and other less urgent repairs. See Port's Reply, hxhibit 30 at CORP001299.

Indeed, none of the OSMOSli reports submitted bv the Port or by CORP identifies any

''Priority 1" condition on any bndee on the Coos Bay Subdivision during the 2001 - 2007

period. See Port's Reply at CORPOO1299-1371; Docket AB-515 (Sub-No 2), CORP Reply, V S

Lundbcrg, Attachment 6. These documents demonstrate that no bridge repairs would be

necessary for the Port to reopen the line or to operate it ai FRA Class 1 standards. While

ongoing operation of the line by the Port would require ordinary bridge maintenance (and, at

some future point in time, rehabilitation of certain bridges), those future expenses arc not

5 It is well settled that tie replacement programs intended to improve track to standards
exceeding FRA Class 1 arc not necessary rehabilitation expenses. See Siaten Island Railway
Corp —Abandonment, ICC Docket No AB-263 (Sub-No. 3), 1991 WL 263576, at *8 (Nov" 29,
1991) (refusing claimed rehabilitation expenses for tie replacement that would exceed FRA
Class 1 standards). Union Pac R.R Co.—Abandonment in Fremont & Teton Ctys, ID, ICC
Docket No. AB-33 (Sub-No. 56). 1989 WL 246790, at *10 (Oct 31,1989) (denying claim that
tic replacement was necessary rehabilitation in absence of evidence that tics were outside FRA
Class 1 standards); }reka W RR Co —Abandonment in Siskiyou Oy., CAt Docket No AB-
246 (Sub-No. I), 1987 WL 99810, at *3 (Nov. 3. 1987) (rejecting abandonment applicant's
attempt to include tic replacement program as rehabilitation cost without evidence that tic
replacement was necessary to restore track to FRA Class 1 standards)

13



''rehabilitation necessary to reopen ihc line." See Decatur City Comm'rsv Cent RR Co of IN.,

STB Fin. Docket No. 33386,2000 WL 1456906(refusing to include bridge rehabilitation in

rehabilitation cost because ''although there is a need for routine bridge maintenance, no

rehabilitation was necessary to reopen the line'"): Paducah & Louisville Ry, Inc —Abandonment

Exemption—in Mithlenberg Cty. AT, STB Docket No. AB-468 (Sub-No IX), 1996 WL 563579,

at *2 (Oct. 4,1996) (finding that repair costs for bridges in "fair to good condition" were

'•properly classified as normali/cd maintenance and would not be considered rehabilitation")6

In short, if tunnels 13, 15 and 18 are repaired, service on the line can be restored

immediately without any of the additional track and bridge work demanded by the Port Yet. the

Port demands that CORP rebuild the entire Coos Bay Subdivision to FRA Class 2 standards (a

lc\cl that is neither required nor economically justified by existing traffic) for the Port's sole

benefit. Granting the Port's unprecedented demand would be contrary to the feeder line statute,

effect an unconstitutional taking, and create a powerful disincentive to future investment in

marginal rail lines. See CORP Response at 55-59.

D. CORP Did Not Neglect Maintenance On The Line.

Putting aside hyperbole and inflammatory rhetoric, the simple truth is that the Port has

proffered no actual evidence to support the fundamental premise for its new •'escrow" claim -

/ e , that CORP "neglected" to maintain the Coos Bay Subdivision. As CORP's prior filings

have shown, CORP invested heavily in both ordinary maintenance and extraordinary capital

expenditures on the line even after it became unprofitable. See CORP Response at 64-66.

6 It is \\orth noting that bridge work is not necessary for operation at FRA Class 1 standards
Indeed, there is no specific bridge rehabilitation requirement for FRA Class 1 status. See
Decatur Cly Comm'rsv Cent RR Co oflnd, STB Fin. Docket No 33386 (Sept 28,2000);
Southrail Corp —Abandonment—Betu een Whistler Station. AL <£ H 'avnesboro, MS, ICC Docket
No. AB-301 (Sub-No. 6), 1990 WL 288230, at *37 (June 4. 1990).
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Indeed, between 2002 and 2007, CORP's combined ordinary maintenance and capital investment

spending on the Coos Bay Subdivision consumed 49.4% - nearly half- of gross revenues from

the line See id at 65.7 That compelling (and undisputed) evidence belies the Port's bald

assertions about '"neglect" of the line The Port's only response to these facts is to ignore them,

and to blindly assert that any bridge, tunnel or track rehabilitation or improvement that may be

needed - even in the longer term - must necessarily be the product of "neglect." This fallacy

ignores the reality of rail operations, particularly in the rugged terrain in which the Coos Bay

Subdivision is located.

Any claim that CORP violated us ''common earner obligation" prior to the embargo is

belied by the fact that CORP provided rail service to shippers from the date it acquired the Coos

Bay Subdivision in 1994 until the embargo on September 21.2007. The fact that CORP

provided such service is self-evident proof that it maintained the line to the level necessary to

meet its common carrier obligation. The Port's unsupported assertion that CORP allowed the

line to fall into a state of disrepair over the years is refuted by the testimony of witness Patton (a

track inspector on the Coos Bay Subdivision during the periods in which both CORP and SP'l

owned and operated the line) that, "[a|t the time the line was embargoed in September 2007, it

consisted of a mix of FRA Class 2 and Class 1 track - an overall condition very similar to that

which existed at the time CORP purchased the line from SPT." See CORP Response, V S

7 The Port's claim that "CORP's numbers are unsupported" simply because CORP docs not
maintain branch-specific expense data in the normal course of business (Port's Reply at 71, n.13)
should be rejected out of hand As the Board knows, few (if any) short line carriers maintain
such data. Moreover, the Port's assertion that "CORP has refused to provide system-wide data
to allow the Port to verity the Port's claims" (id.) is an outright falsehood. CORP produced its
systemwide traffic, revenue, detailed expense and capital expenditure data to the Port on
August 26, 2008, well before the Port filed its Reply Those same data are also set forth in
Attachment 2 to the Verified Statement of Mr. Lundhcrg filed on August 29, 2008 in connection
with the CORP Response in this proceeding
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Patlon at 3. Mr. Patton's testimony is confirmed by CORP's Daily Operating Bulletin for

September 30,2007, which shows that at the time of the embargo the line included some

segments with slow orders setting a maximum authorized speed of 10 miles per hour - the FRA

Class 1 standard - and other segments wilh auihori/ed speeds above 10 miles per hour - the

I-'RA Class 2 standard. All told 62.1 miles (56%) of the Coos Bay Subdivision was Class 1 track

and 48.9 miles (44%) of the line was Class 2 track. See lixhibil 2 at 3-4.8

Moreover, recent press reports regarding the results of the supplemental inspection of the

Coos Bay Subdivision requested by the Port (and authorized by the Board on September 10)

indicate that "fihc Port's] ["[Inspectors have determined that critical nieces of the 111-milc line

are in no worse shape than they were last September, \\hen the railroad's owner halted traffic

because of safety concerns '* See Exhibit 3, Associated Press: ''Abandoned Ore Rail Line

Getting Pricier" (September 23,2008 (emphasis added); The Register-Guard '"Rail line in good

shape, but may cost port a lot more to buy" (September 23,2008); KTVZ.com: '"Abandoned Ore.

rail line getting pricier (September 23.2008). Thus, the current condition of the line - as

confirmed by the Port's own inspectors - does not support the Port's claim that CORP violated

its ''common carrier obligation."

The Port's assertion that "|t)he need for track and tie repairs was described in an 1-RA

track inspection report from November 2007" (Port's Reply at 72) is a serious misrepresentation.

The FRA report stated that certain lie repairs would be needed to restore track speed to 25 mnh

See Port's Reply, Exhibit 30 at CORP002376 In other words, the tic replacement work that the

Port cites as evidence of CORP's ''neglect*' is work required to upgrade the line to FRA Class 2

standards The •'common carrier obligation*' does not require a rail carrier to maintain its lines to

o
The only exception was customer track at Willamette Industries, where the speed restriction

was 5 MPH.
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a track speed higher than is necessary to meet the reasonable requirements of shippers. As

discussed above, there was no need (or economic justification) for CORP to upgrade the entire

Coos Bay Subdivision to 1;RA Class 2 standards to transport fewer than 20 cars (almost all forest

products) per day. To suggest that a short-line carrier on a lightly-traveled, money-losing branch

line is "neglectful" if it docs not maintain its entire line to FRA Class 2 levels is ludicrous.

Nor was CORP negligent in maintaining bridges on the Coos Bay Subdivision. To the

contrary. CORP is one of the few shortlmes that has followed a robust bridge inspection and

maintenance program. As the Port's own evidence shows, most Class II and Class 111 railroads

do not inspect their bridges annually, nor do they maintain documentation related to bridge

safety See Port's Reply, Exhibit 7, U S. Government Accountability Office, Railroad Bridges

and Tunnels: Federal Role in Providing Safety Oversight and Freight Infrastructure Investment

Could Be Better Targeted (August 2007) (''GAO Bridge/Tunnel Report") at 12-13 ("18 of the 43

Class II and 111 railroads reviewed by FRA since January 2004 could not produce some critical

documentation related to the safety of their bridges, including past bridge inspection reports,

design documents, or complete bridge inventories. Furthermore, only 16 of 43 Class II or III

railroads ... inspect their bridges once a year." (emphasis added)). CORP is one of the

relatively small percentage of short line railroads that do perform annual inspections Each year,

OSMOSE Inc., an expert bridge engineering and repair firm, conducts an inspection of all of the

bridges on CORP's lines. See CORP Abandonment Rebuttal at 37. Based upon that inspection,

OSMOSE identifies both short-term repair requirements and longer term conditions with respect

to particular bridges that warrant monitoring. See id

CORP acted on OSMOSE'S annual recommendations and made repairs to the bridges on

the Coos Bay Subdivision even after the embargo of the line Bridge improvements are an
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expensive capital investment for all rail earners, and ordinarily have a ''lower return on

investment than other infrastructure improvements." Port Reply, Exhibit 7, GAO Bridge/Tunnel

Report at 19. Even Class I railroads typically "invest in other enhancements before rehabilitating

or replacing bridges " Id. Bridge and tunnel improvements are particularly expensive for short-

line railroads: as the GAO observed, "Class II and, to a greater extent. Class III railroads face

challenges in funding bridge and tunnel rehabilitation or replacement efforts because they may

have limited funds, lack in-house bridge and tunnel expertise, and own bridges and tunnels

purchased from Class I railroads on lines that those railroads had dismvested in " Id at 20.

Nevertheless, CORP has continued to fund substantial bridge rehabilitation efforts. Based upon

OSMOSE'S annual recommendations, CORP authorizes OSMOSE to perform needed repairs to

bridges on an annual basis. See CORP Abandonment Rebuttal at 37. V.S. Lundberg,

Attachment 6. CORP undertook substantial bridge work on the Coos Bay Subdivision in every

year between 2001 and 2007 - CORP even authorized repairs to the bridge at Milcpost 743.73

near Reedsport. OR in October 2007. a month after the embargo was initiated. See id The

effectiveness of CORP's regular bridge maintenance program is demonstrated by the fact that

none of the OSMOSE reports for the years 2001-2007 identifies any "Priority 1" condition on a

bridge located on the Coos Bay Subdivision. CORP's extensive bridge maintenance program

was anything but neglectful.

In short, the Port's claim that CORP violated its common carrier obligation before

September 21,2007 (a time when it was providing service) is nonsense, as is the claim that the

condition of CORP's bridges and track somehow reflects a "milk the as»s>et" strategy on CORP's

part. The only remaining question is whether CORP violated its common carrier obligation by

seeking the assistance of interested stakeholders to fund S2 9 million in tunnel repairs on a line
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that was experiencing large (and increasing) operating losses, rather than immediately paying for

those repairs itself. The answer to that question is unequivocally ''no.*' The Board has made it

clear that "a carrier cannot legitimately be required to expend money to rehabilitate a line where

it will lose money on the operation." Meyer v N Coast R R Auth. STB Fin. Docket No. 34337

(served July 27,2005); see also Purcell v United Stales, 315 U.S. 381,385 (1942); Brooks-

Scanlon Co v. R R Comm 'n of La., 251 U.S. 396.399 (1920) (Holmes. J.) ("a carrier cannot be

compelled to carry on even a branch of business at a loss") The common carrier obligation did

not require CORP to make a multi-million dollar capital investment to lilt the embargo on a line

that even the Port acknowledges (Port's Reply at 6) is likely to generate ongoing losses for the

foreseeable future. Indeed, the Port's assertion that CORP's failure immediately to repair the

tunnels is even more absurd in light of the Port's acknowledgement that it "would not be

financially prudent and would likely not be sustainable for the Port" to incur debt for the same

purpose. Id Nor did CORP's attempt to forge a partnership among stakeholders to secure the

future viability of the line, rather than immediately commencing the abandonment process,

violate the common carrier obligation 'I o the contrary, the Board has recognized that a carrier

may take a reasonable period of time to seek assistance to restore service before seeking

abandonment. See Groom* & AMOCS v Greenville County Econ Dev Corp . STB Docket

No. 42087, slip op. at 15 (July 27, 2005) (embargo was reasonable during two-year period in

which the carrier attempted to obtain funding to restore service on ihc line).

Finally, the Port's new suggestion that CORP somehow violated its common carrier

obligation by not designating the Coos Bay Line "on its System Diagram Map (*SDM') as a

Category 1 rail line" as early as 2004 should be rejected. Port Reply at 16. In the first place, this

brand new argument (which could have been - but was not - raised in the Port's Reply in the
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Show Cause Proceeding* in its Feeder Line Application, or in its Comments in the abandonment

case) is improper rebuttal that should not be considered. Moreover, this bizarre contention

mischaroctcrizcs the Board's SDM rules. No line should be placed in Category 1 unless the

carrier "anticipates [that the line] will be the subject of an abandonment or discontinuance

application" within three years. 49 C.F R. § 1152 10(b)(l). Here, the record is clear that CORP

neither intended nor anticipated an abandonment of the Coos Bay Subdivision until April 2008,

when it became apparent that CORP's proposals for restoring rail service via a public-private

partnership \\ould not be successful Sec Docket No 35130, CORP Response to Show Cause

Order (filed May 12.2008) at 16. Indeed, this argument is reminiscent of the Port's similarly

flawed claim that CORP violated its common carrier obligation by not seeking abandonment

authority "while the Line was still operational " Port Comments in Abandonment Proceeding at

46 To hold that a carrier violates its common carrier obligation by continuing to provide service

rather than seeking abandonment authority as soon as a line becomes unprofitable would turn the

statute on its head, and would create a strong incentive for carriers to seek abandonment at the

first sign of trouble.9

In short, the Port's blatant attempt to obtain a discounted NLV b> forcing CORP to fund

a wholesale upgrade of the track and bridges on the line is contrary to law and completely

unjustified by the factual record.

g For the same reasons, the Board should reject the Port's request that it determine the NLV of
track assets on the line based upon steel prices prevailing on May 5,2004 or September 21,2007
(or upon any averaging of prices back to cither of those dates). See Port's Reply at 7,15-20. It
is well-established that "Net Liquidation Value1' is the value of the track assets at the time of the
taking Moreover, the decisions cited by the Port demonstrate that the Board has, on occasion,
utilized average steel prices over a period of time (often the time during which a case was
pending) for the purpose of smoothing out the effects of short-term price volatility. See, e %.,
KeokukJunciion - Feeder Line - TP&W. STB Dkt. No 34335, slip op at 14-15 (.Oct. 28, 2004).
There is no precedent whatsoever for the Port's contention that the Board should utilize steel
price averaging as a punitive device in this case, nor is there any factual basis for doing so.
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III. THE PORT'S REPLY REGARDING THE NLV OF THE LINE CONTAINS
NUMEROUS MISREPRESENTATIONS, HIGHLY MISLEADING
STATEMENTS AND OUTRIGHT FALSEHOODS.

The Port's Feeder Line Application - or at the very latest, its August 28,2008 Comments

in the proceeding regarding CORP's abandonment application - should have included any

evidence and argument that the Port wished to present in response to CORP's evidence of the

NLV of the Abandonment Segment. However, the Port made a tactical decision to withhold that

evidence from its previous submissions, choosing instead to submit it for the first time as

''rebuttal" in this feeder line proceeding As discussed above, this sandbag tactic was clearly

designed to deny CORP the opportunity to respond to the Port's evidence.

More importantly, believing that its strategy would effectively shield its NLV evidence

from challenge, the Port exhibited little regard for the truth in crafting that evidence Indeed, the

Port's Reply is replete with contradictions of the Port's prior testimony, highly misleading

statements, misrepresentations of cited authority and outright falsehoods The Port even had the

audacity to submit a supposed "bid" to remove the Siuslaw and Umpqua River bridges prepared

by the President of West Coast Contractors, Inc , Mr. David Kronslemer - who also happens to

be President of the Port's Board of Commissioners - a blatant eon 11 id of interest

This part of CORP's Supplemental Response discusses the most egregious

misrepresentations in the Port's Reply on the NLV issue. While the Port's Reply contains

numerous other misstatcmcnts and mischaraclcnzaiions. the items discussed below provide

sufficient basis for the Board to find that the Port's NLV evidence lacks credibility, and should

be rejected in its entirety.
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A. Counsel's Inappropriate And Incorrect "Testimony" Regarding
The Potential For Trail Use.

As CORP's Abandonment Application showed, it is doubtful that CORP would be

required to remove bridges along the Coos Day Subdivision because of its potential as a unique

recreational trail. See, eg. Docket AB-5I5 (Sub-No 2), Abandonment Application, V.S. Badcr

at 3, n. 1. CORP responded to the Port's claim that the cost of removing the Siuslaw and

Umpqua River bridges should be deducted from the NLV of the line by demonstrating, inter

alia, that the Trust for Public Lands (the 'Trust") had already indicated in writing that it was

'Very interested" in acquiring the right-of-way for trail use See CORP Response, V.S

Pettigrew, Attachment 10 (letter dated August 26,2008 from Trust to Todd N. Cecil) ("Trust

Letter"). This genuine expression of interest fatally undermined the Port's contention that CORP

would "definitely" be required to remove the two bridges

In an attempt to revive its claim, the Port Reply sought to minimize the impact of the

Trust Letter, characterizing it as a mere "suggestion that there may be possible interest*' in using

the bridges as part of a trail Port's Reply at 21. Moreover, the Port staled thai-

Counsel for the Port spoke with Owen Wozniak of the 'I rusl and
was informed lhai ii was CORP thai had contacted ihc I'rust and
requested a letter from the Trust. Mr. Wozniak was apparcnllv
lold lhal ihe leiter had to be recei\ed in order to preserve the
possibility a trail. There was no discussion of anv terms of a irail
agreement'' IJ al 21-22 (emphasis added).

These representations are problematic for two reasons. First, they constitute unsworn

"testimony" by counsel, and should be disregarded for lhat reason alone More importantly, the

Board should disregard counsel's assertions because they are demonstrably incorrect.

As the Supplemental Verified Statement of witness Cecil (who was personally involved

in CORP's discussions with the Trust) makes clear, ihc Trust Lctlcr was nol solely the product of

a request by CORP for a general expression of interest in the Coos Bay Subdivision nghl-of-
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way. To the contrary, the Trust Letter followed substantive discussions between CORP and the

Trust during August 2008 in response to the Trust's strong interest m acquiring the Coos Bay

Subdivision right-of-way. 'I he '1 rust's representatives believed (with good reason) that the right-

of-way offered an attractive trail opportunity, given its location connecting Eugene with the

National Dunes Seashore area and the scenic lake region through which the CORP line runs.

Exhibit 1 at 2 (Supp. V.S Cecil) Contrary to the "testimony" of Port counsel. CORP never told

the Trust that "'the letter had to be received in order to preserve the possibility of the corridor as a

trail." nor did CORP otherwise indicate that such a letter was a prerequisite to CORP's

willingness to sell the right-of-way for trail use. Exhibit 1 at 4 (Supp. V.S Cecil).

Furthermore, Port counsel's ''testimony"' that "[t]hcrc was no discussion of any terms of a

trail agreement'' between the Trust and CORP is flatly refuted by documentary evidence

Following preliminary discussions with CORP, on August 13,2008 the Trust's Regional

Counsel, Mr. Ivcs. tendered to CORP a draft form of Confidential Disclosure Agreement to

govern the exchange of information and the negotiation of a purchase agreement See Exhibit 1

(Supp. V.S. Cecil) at Attachment 2. The parties executed the Confidential Disclosure Agreement

on August 14, 2008. See Exhibit 1 (Supp. V S. Cecil) at Attachments 3 and 4. CORP then

provided the Trust with information regarding the appraised value of the right-of-way. See

Exhibit 1 (Supp. V.S. Cecil) at Attachment 5.

Following the Trust's review of the information provided by CORP, the Trust's counsel

tendered to CORP a draft Bargain Sale Option Agreement on August 22,2008. See Exhibit 1

(Supp. V.S. Cecil) at Attachment 6. The draft agreement tendered by the Trust contemplated

that it would acquire "an exclusive and irrevocable option to purchase the Subject Property" for a

period of time, and provided for a firm purchase price for the exercise of that option. See
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Exhibit 1 (Supp. V S Cecil) at Attachment 6 at 1 -2 Mr Cecil met with the Trust's

representatives (including Mr. Wozniak and Geoff Roach, the Trust's Regional Director) in

Portland, OR on August 25,2008. During the course of that meeting, CORP suggested a specific

purchase price for the right-of-way. While Mr Roach indicated that the Trust would be required

to conduct its own appraisal before it could agree to a specific price, both he and Mr Wo/niak

indicated that CORP's suggested price might \ery well be reasonable. The parties also discussed

other business terms including the form of deed and the stream of income that the Trust might

earn from ancillary rights attached to the right-of-way.

However, Mr. Roach expressed concern that entering into a purchase agreement with

CORP could expose the Trust to adverse political consequences with the State, county

governments and other local governmental entities upon which the Trust must rely to fund other

projects in Oregon Indeed, Mr Roach stated that the Trust ''didn't want a call from the

Governor asking us what the [****] we were doing.'" Based upon those concerns, ihe Trust

concluded that it could not execute a purchase agreement until "the State and the Port of Coos

Bay were out of the picture " Exhibit 1 (Supp. V.S. Cecil) at 3-4. While the 'I rust declined to

enter into a definitive purchase agreement at that time, it agreed to provide the Trust Letter so

that the Board would be aware of the Trust's bona fide interest in the right-of-way

As the sworn testimony of witness Cecil and the documents attached to his Verified

Statement show, the Port's assertions that CORP pressed the Trust to provide a general

expression of interest in the right-of-way, and that "|tjhcre was no discussion of any terms of a

trail agreement"' between the I rust and CORP, are simply not true. Indeed, it was the Trust - not

CORP-that proposed a Confidential Disclosure Agreement to facilitate the exchange of

information and the negotiation of a sale agreement. It was the 'Trust - not CORP - that
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prepared and tendered an initial draft sale agreement At the August 25,2008 meeting in

Portland, the parties discussed substantive terms of a sale agreement, including a possible

purchase price As witness Cecil explains, "[hjad it not been for the Trust's concerns about the

political repercussions of completing a sale transaction with CORP while the current proceedings

are pending, I am confident that the parties could have reached agreement on the terms of a

definitive sale agreement" Exhibit 1 (Supp. V.S. Cecil) at 4-5.

Witness Cecil's correction of the missialcmcnts contained in the Port's Reply make clear

the very real possibility that CORP may sell ihe Coos Bay Subdivision right-of-way for

development us a recreational trail I hus, the record does not support the Port's claim that

CORP would, in fact, be required to remove the Siuslaw and Umpquu River bridges To the

contrary, the Port has failed to carr> its burden of proving that those bridges would have to be

removed in connection with the salvage of the line Accordingly, the Board should reject the

Port's Reply claim that the NLV of the line should be reduced by approximately $6 million to

account for the cost of removing the two bridges

B. Mr. Kronstcincr's "Bid" To Dismantle The Bridges.

CORP's estimate of the potential cost of removing the Siuslaw and Umpqua River

bridges is based upon actual bids to perform that work submitted by two disinterested third party

companies, 1, B Foster, a national rail line salvage firm, and Staton Companies, a company with

extensive experience in bridge demolition located in Eugene, OR. Foster's purchase oiler

included a $2.000.000 net cost for removing the two bridges. Stalon's bid for removing the

bridge spans over the waterways was $2,065,790 See CORP Response, V.S Pettigrcw at 7, 19-

20. Attachments 3. 8. The reasonableness of the bids submitted by Foster and Staton \\as

buttressed by the testimony of witness Maloney of Edward Kraemer & Sons, a firm with

experience in the demolition of railroad bridges. Witness Maloney corrected various erroneous
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assumptions and calculations in the Port's opening evidence on bridge removal costs, and he

developed a revised estimate of the cost of removing both bridges - based on the general

methodology followed by the Port's witness, with appropriate adjustments-of approximately

$2.85 million. See CORP Response, V.S. Maloncy at 2, 8-17.

In a desperate attempt to rebut these three independent (but mutually reinforcing)

estimates submitted by CORP (t\\o of which are actual bids that provide prices for which

experienced contractors stand ready to perform the bridge removal work), the Port's Reply offers

a ''bid" prepared by West Construction Contractors, Inc ("WCC") of Coos Bay. OR. See Port's

Reply, V.S. Davis, Attachment M. This new evidence - raised for the first time on rebuttal -

should be rejected for several reasons.

First, the WCC estimate is not a bona fide ''bid.*1 It consists of a memorandum addressed

not to CORP (the owner of the bridges and the party that would be removing them), but to the

Port. If the Feeder Line Application is granted, the Port plans to - indeed, it would be required

to - operate the Coos Bay Subdivision, not salvage it. Therefore, the Port has neither any

genuine interest in, or authority to, remove the two bridges. For this reason alone, the WCC

estimate is not a legitimate "bid1* and cannot be equated with the actual bids submitted by CORP

from companies that are willing and able to undertake the work for the quoted prices, should

CORP's abandonment application be approved.

Second, even if the WCC estimate were somehow considered a "'bid,'" it must be

disregarded because it embodies a blatant conflict of interest According to witness Davis "'the

Port solicited and receded a second, separate bridge removal bid from West Coast Contractors,

based in Coos Bay, OR/1 See Reply V.S. Davis at 13 (emphasis added). Witness Davis states

that WCC's quoted price for remo\ ing both the Siuslaw and Umpqua River bridges was
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$8,119,980 Id. What he fails to disclose is that the WCC "bid" was submitted WCC's

President. David Kronstcincr. who also serves as President of the Port's Board of

Commissioners. See id Attachment M (bid submitted by David Kronslemer in his capacity as

president of WCC). As Mr. Kronstcincr testified (in his capacity as Port President), he and his

brother operate WCC as a ''family business'' See August 21 Hearing Tr at 159(Kronslcincr).

The WCC "bid" was buried at the back of a large group of attachments to witness Davis'

testimony, which was itself submitted as an Exhibit to the Port's Reply

Even assuming that the WCC estimate were a bona fide bid, and that the Port actually

would have any desire to remove the bridges, the Port's solicitation of a bid for that work by a

contractor owned and operated by its President would present a clear conflict of interest. The

Oregon statute governing conflicts of interest involving public officials provides, in relevant part,

that

(2) An elected public official, other than a member of the
Legislative Assembly, or an appointed public official serving on a
board or commission, shall:

(a) When met with a potential conflict of interest, announce
publicly the nature of the potential conflict prior to taking any
action thereon in the capacity of a public official; or

(b) When met with an actual conflict of interest, announce
publicly the nature of the actual conflict

ORS 244.120(2)(b) (emphasis added). As an appointed member of the Port's Board of

Commissioners, Mr Kronslcincr is clearly subject to the statute's conflict of interest provisions.

Thus, if the WCC "bid" were a legitimate offer to perform services for the Port. Mr. FCronstcincr.

in his capacity as Port President, would be required by law to disclose publicly the conflict

presented by his proposal to grant a multi-million dollar demolition job to his own firm There is

no indication in the Port's Reply, or anywhere else in the record, that Mr Kronsteiner did, in
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fact, make such public disclosure. The only conclusion that can be drawn from these facts is that

either (1) Mr. Kronslcincr violated Oregon law; or (2) that the WCC proposal was never intended

to be a "real" bid to the Port.

Third, the WCC bid should be disregarded because it lacks credibility. In the

circumstances presented here. Mr. Kronsteiner had multiple incentives lo inflate the price of

removing the Siuslaw and Umpqua River bridges. As President of the Port, a higher '"bid" price

(if accepted b> the Board) would have the effect of reducing the NLV of the line, to the Port's

benefit. Moreover, Mr. Kronstcincr's "family business" would benefit handsomely if the Port

were to retain the services of WCC to remove the bridges at an excessive price. In cither case, it

is clear that WCC is not a ''disinterested third party." and its inflated bridge removal estimate is

not trustworthy.

The Port's attempt to foist WCC's bogus "bid" on the Board is especially audacious

given the Port's criticism of the bids submitted by Foster and Umtrac on the grounds that those

two companies have done business with CORP in the past, and therefore would have an

incentive to inflate their salvage bids. See Port's Reply at 32. The incentives of those two

disinterested third party vendors cannot legitimately be compared to those of Mr. Kronsteiner. an

interested party in this case Moreover, while both Foster and Unitrac have in the past done

business with CORP and other Rail America railroads, the limited amount of such business docs

not create an incentive for either company to inflate its bid for (and thereby potentially lose

money on) the salvage of the Coos Bay Subdivision. Indeed, as the Port's evidence shows, in the

case of both Foster and Unitrac, the total volume of business conducted with all of the 41

RailAmcrica railroads combined over the past five vcars is less than the amount of the bid that it

submitted in this case. See Port Reply. Exhibit 16. Further evidence that the bids submitted by
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Foster and Unitrac were not artificially reduced for CORP's benefit is that Foster's bid lor the

removal of the Siuslaw and Umpqua River bridges was virtually the same as that submitted for

the removal of the same bridge spans by Staton, a company that has not done business with

CORP in the past, while Unitrac declined even to quote a price for that work.

Hie credibility of WCC's estimate is further undercut by the enormous disparity between

the amount of that estimate ($8.1 million) and the amounts of the bids submitted by Foster

($2.000,000) and by Staton (52,065,790), and the estimate developed by witness Maloncy on the

basis of the Port's initial evidence ($2.85 million) WCC's "bid'' - prepared by a firm with no

demonstrated experience in bridge removal whose President also serves as president of the Port -

is clearly an outlier. See RVS Davis Attachment M at 2 (description of experience and services

provided by WCC does not include bridge removal). 'I he Port offers no plausible explanation as

to why WCC's cost estimate is so much higher than the estimates presented by three separate

disinterested parties who possess unquestionable expertise in the business of bridge demolition

and removal

For these reasons, the WCC "bid" is entitled to no weight whatsoever

The only other evidence that the Port proffers in support of its assertion that the NLV of

the line should be reduced by $6 million to account for the cost of removing the Siuslaw and

Umpqua River bridges is an estimate cobbled together by witness Davis on Reply, using the

Staton bid originally submitted by CORP, rough cost range estimates for certain supplemental

work compiled by unidentified third parties and forwarded by Staton: and information that

witness Davis claims to have obtained from a variety of other sources (including new permit cost

estimates submitted for the first time on Reply). See Port's Reply, V.S. Davis, Attachments J -
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L Iu This amalgam of price and cost estimates culled from unrelated sources is not a coherent or

reliable "bid" to remove the two bridges. It should be noted that the costs set forth by Staton for

the work contained in the original Staton bid to CORP were identical in amount to the prices

quoted b\ Siaton to the Port Compare CORP Response, V.S. Pettigrcw. Attachment 8 with

Port's Reply, V S. Davis, Attachment L. Moreover, while Staton offered witness Davis rough

estimates of the cost of ancillary items such as "cofferdams'* and ''pile removal" Staton made

clear that ''Staton does not perform this type of work, and these numbers are not bid items

We suggest that you perform you own price requests from experienced contractors in their

respective fields in this work." Id, Attachment L. 'I bus. the additional costs for which witness

Davis relied upon information forwarded by Staton were not part of Slalon's original bid

presented to CORP, nor did Staton endorse the Port's position that such additional work would

need to be undertaken in connection with the removal of the portion of the Siuslaw and Umpqua

River bridges over navigable waters Staton's disclaimer severely undermines any evidentiary

value that such supplemental information might have had

C. The Port Blatantly Mischaractcrizcs The Law And The Evidence Regarding
Bridge Removal.

The Port asserts that ''the swing bridges over the Umpqua and Siuslaw Rivers must be

entirely removed due to U.S. Coast Guard regulations." Port's Reply at 20 (emphasis added).

This unequivocal statement misrepresents both the law and the record evidence. As the Port

knows, whether and to what extent either of the bridges might need to be removed in the event of

abandonment is very much an open question.

10 Witness Davis followed the same modus operand! - cobbling together data and information
from multiple disparate and unrelated sources that were developed using different, inconsistent
methodologies - throughout his Reply NLV testimony. See generally, RVS Davis and
attachments. The result is that the Port's final NLV estimate is not only erroneous, it is
internally inconsistent and incoherent.
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For example, iflhe right-of-way were converted to trail use, the Coast Guard would not

require that any portion of the bridges be removed. See, e g. 33 C F.R. § 116.01 (a); CORP

Response, V.S. Pelligrew, Attachment 9 at 4 (statement from Coast Guard Chief of Alterations

and Drawbridge Operations); STB Environmental Assessment at 8-10 (noting possible use of

right-of-way as trail, and that abandoned railroad bridges may be "an important component" of

such trails) As discussed above, there is a very real possibility in this case that, if CORP's

abandonment application is approved, the right-of-way would be sold for use as a recreational

trail For that reason alone, the Port's unqualified assertion that the Siuslaw and Umpqua River

bridges "must be entirely removed" is wrong.

In any event, the Port's claim that "both bridges must be removed in their entirety''

(Port's Reply at 20) is not supported by the law. Remarkably, the Port attempts to support its

claim that CORP would be required to remove the entire structures of both bridges, including

portions that are well outside the navigable waterway, on a statement of the Coast Guard

concerning the option of removing less than the full span of the bridge within the waterway. See

Reply at 20. 25-26. As witness Petligrev* prexiously testified, the Coast Guard advised CORP

that, if a bridge that obstructs water navigation is no longer used for land transportation, the

bridge owner may: (i) remove ihc portion of the bridge over the waterway; or (ii) remove the

span(s) over the navigation channel and request permission from the Army Corp of Engineers to

leave remaining portions in the waterway. See CORP Response V.S Pettigrew Attachment 9 at

3. Specifically, the Coast Guard's Chief of Bridge Alteration indicated that*
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Should the bridge owner desire lo retain portions of the bridge in
the waterway after removal of the mam navigation span, they
should consult with the U.S. Army Corps of Engineers. Failure to
obtain Corps' approval lo leave parts of the structure in the
waterway after it has lost its character as a bridge will subject the
bridge owner to remove the bridge in its entirety down to or below
the natural bottom ofthe waterway .

Id (emphasis added) The quoted language provides no support whatsoever for the proposition
f

that the Coast Guard would, under any circumstance, require the removal of those portions of a

bridge that are not within the boundaries ofthe navigable waterway. To the contrary, this

language demonstrates that it is not at all clear that CORP would even be required to remove all

ofthe bridge that lies within the waterway. Moreover, elsewhere in the same document, the

Coast Guard confirmed that its regulations require removal ofthe portion of bridges "from the

waterway, bank to bank/' Id. Ignoring the clear language ofthe very document upon which it

purports to rely, the Port characterizes the Coast Guard statement as showing that "Army Corps

of Engineers approval would be required [to] allowjj any portion of these two bridges to

remain " Reply at 25 The Port's distorted reading of Coast Guard policy is neither reasonable

nor logical and should be rejected

The Port's Reply also argues - for the first time - that some agency other than the Coast

Guard might conceivably seek to require CORP to remove portions ofthe Siuslaw and Umpqua

River bridges that Jo not span the navigable waterway. See Port Reply, V S. Gaul Specifically,

the Port now claims that the Army Corps of Engineers or some other agency might attempt to

compel removal of non-waterway portions ofthe bridges See Reply at 23-26, R V.S. Gaul.

This argument - which contradicts the Port's prior position that bridge removal would be

required solely "due to legal requirements ofthe United States Coast Guard1* (see Feeder Line

Application at 17; V S Davis at 102, 104-05)-should be disregarded. The Port was obliged to

submit its entire casc-in-chief in its opening evidence. See, e g. Duke Energy, Dkt No 42069
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(Nov. 6,2003) The Port never suggested in its Feeder Line Application or Us Comments in the

abandonment proceeding that the Corps of Engineers, Oregon DOT or any other agency or

regulation might require removal of any portion of the Siuslaw or Umpqua River bridges. The

Port's failures to raise this claim at the appropriate time precludes the Port from raising it for the

first time on rebuttal. In any event, such speculation provides no evidentiary basis for a finding

that CORP would "definitely" be required to remove any portion of the Siuslaw or Umpqua

River bridges

I). The Port Attempts To Salvage Mr. DcVoc's "Base Homcsitc Theory" liy
MiscitingThc Appraisal Literature.

In the CORP Response, witness Rex demonstrated that the "base homcsitc theory'" upon

which Port witness DcVoc bases his entire appraisal of residential right-of-way land is an

unsupported concept of witness DcVoc's own making that "defies both logic and market reality "

CORP Response. V.S. Rex at 13. Indeed, Mr. Rex testified that '*[i|n my 34 years, of appraising

land, teaching appraisal courses and researching the appraisal literature, I have never heard of the

'base homcsitc theory'.'" Id

Neither the Port's Reply nor witness DcVoc's reply testimony cites a single authority that

mentions, much less legitimi/es, his "base homcsitc theory." Instead, the Port now suggests that

the "base homesitc theory" is actually an ''archaic'" term intended by Mr. DeVoe to refer to the

valuation of "surplus land."11 Port Reply at 40; Reply V.S. DcVoe at 28 Mr DcVoc elaborates

that u[i]n my explanations of base homesite theory the reference to "excess* land could be more

accurately referred to as'surplus land."* Rebuttal V S DeVoeat28. Based upon this renaming

1' If, in fact, "base homesite theory" were merely an ''archaic" term, witness DeVoc should have
been able to cite to some older appraisal literature in which it was mentioned.
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of witness DcVoc's theory, the Port cites certain passages from The Appraisal of Real Estate]2

that refer to the identification and valuation of "excess land" and "surplus land." See Port's

Reply at 37-39. However, the Port omits key portions of the text's discussion on the subject, and

mischaracterizes the cited portions. A more complete reading of The Appraisal of Real Estate

reveals that it provides no support whatsoever for witness DeVoe's ''base homesitc theory."

The references from The Appraisal of Real Estate cited by the Port in support of witness

DcVoe's theory appear in the chapter titled *Land or Site Analysis" Sen Txhibil 4 The chapter

begins by drawing a clear distinction between ''raw land" and an improved "site'' The Appraisal

of Real Estate at 189. "Raw land" is defined as "[l]and on which no improvements have been

made, land in its natural state before grading, construction, subdivision, or the installation of

utilities " Id By contrast, a ''site" is "|l|and that is improved so that it is ready to be used for a

specific purpose." Id (emphasis added) Based upon these definitions, the Coos Bay

Subdivision right-of-way would clearly be classified as "raw land" since it does not contain any

improvements (other than the track assets, which would be rcmo\cd prior to sale). The text goes

on to state that, in the chapter, ''the term site is used except when raw land is specified." Id

(emphasis* in original)

The discussion of "'excess land" and "surplus land'' relied upon by the Port appear on

page 198 of the chapter In both eases, the cited excerpts refer to the valuation of''excess''or

'"surplus" land that is part of an improved "site"' - not to the valuation of "raw land." Indeed, the

very text quoted by the Port defines "excess land, in regard to an improved site" or a "vacant

bite'1 (such as a vacant lot in a residential subdivision that may be graded or have utility access,

but which does not contain a house). Port's Reply at 38 (emphasis added) See also Reply V.S.

12 'I he Appraisal Institute, The Appraisal of Real Estate 198 (12th cd 2001).
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DcVoc at 28-29 The passage quoted by the Port likewise defines "surplus land" as "[land] not

needed to support the existing improvement and typically eannol be separated from the property

and sold off." Id. (emphasis added). Thus, the discussion of "excess land" and "surplus land"

upon which the Port and witness DcVoc rely applies to "sites1* containing existing

improvements, not to '"raw land" like the Coos Bay Subdivision right-of-way Read in their

proper context, the excerpts from 'I he Appraisal of Real Estate cited by the Port and witness

DcVoc stand for the unremarkable proposition that the majority of the value of an improved

parcel may be attributed to the improvement (such as a house or other building) itself. The cited

references provide no support whatsoever for witness DcVoc's undervaluation of "raw land''

along the Coos Bay Subdivision right-of-way thai is suitable for residential use or development.

The Port's attempt to buttress witness DcVoc's "base home-site theory*' with citations to

The Appraisal of Real Estate also refers to an example offered in the text as to how the concept

of "surplus land*1 might be applied in practice. Port's Reply at 38-39. The Port cites the

following passage from the example:

"in this situation, the surplus land would probably still contribute
positively to the value of the subject property (because the existing
improvements could still be expanded onto the surplus land, but it
would also likely be worth much less than the $2 00 per square
foot price [the price for the example I commanded bv vacant land
elsewhere in the industrial park.''

Port Rebuttal at 38-39 (quoting The Appraisal of Real Estate at 199) (emphasis in original)

The Port's citation of this excerpt is problematic, for several reasons On its face, the

example refers to "surplus" land that is part of an improved parcel in an industrial park. This

example docs not support witness DcVoc's assignment of minimal value to the entirety of

unimproved residential parcels along the Coos Bay Subdivision right-of-way - indeed, the

quoted language explicitly contradicts witness DcVoc's analysis by suggesting that "vacant
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land" would have a higher value. More importantly, the Port presents a highly misleading

portrayal of the example by failing to include several key faets The full text of the example

reads as follows

Now consider an industrial park where land-to-building ratios for
warehouse properties range from 2 8-to-l to 3 5-to-l and land
value is $2.00 per square foot fhe subject property is a 20,000-
sq.-li warehouse on a 100.000-sq.-ft. site, which results in a land-
to-building ratio of 5-to-l. well above the market area norm. If the
additional land not needed to support the highest and best use of
the existing property \\ere in the back portion of the site, lacking
access to the street, that land would probably he considered surplus
land because it could not be separated from the site and does not
have an independent highest and best use. In this situation, the
surplus land would probably still contribute positively to the value
of the subject property (because the existing improvements could
still be expanded onto the surplus land), but it would also most
likely be worth much less than the $2 00 per square foot price
commanded by vacant land elsewhere in the industrial park. If an
adjacent property owner could expand onto the unused portion of
the site of the subject property, that land could then be considered
excess land because it could be separated from the existing
property and used by the other properly owner. In this case, the
value of the excess land could be comparable to that of vacant land
elsewhere in the industrial park, or it mav even command a
premium if the owner of the adjacent properly needs the land to
complete an assemblage.

The Appraisal of Real Estate at 199 (emphasis added). Viewed in its full context, the example

upon which the Port relies provides no support for witness DeVoc's appraisal of residential

parcels. As even witness DcVoe recognized, many, if not most, of the residential parcels along

the right-of-way do have access to a road. See. e g. DcVoc Appraisal at 145-46, 177

Moreover, the residential parcels appraised by witnesses DcVoc and Rex are not ''excess

portions" of an "improved site" that "cannot be separated from the property and sold off." Thus,

based upon the definition of "surplus land" and the example set forth above, those residential

parcels are not even properly classified as ''surplus land'' within the meaning set forth in The

Appraisal of Real Estate.
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liven if the '"base homcsitc theory" had any theoretical validity - and it does not - witness

DeVoc's appraisal of residential property would still be fatally flawed because of the

methodology he used in applying the theory As witness Rex showed, witness DeVoe valued

every acre of residential land along the entire 111 -mile right-of-way as if it were a "surplus"

portion of an improved residential parcel located in Swisshomc. the town with the lowest land

values anywhere along the line. Specifically, witness DcVoc \iolalcd the very principles from

the The Appraisal of Real Estate upon which he purports to rely by failing to take account of the

higher value that would be attributable to the "improved" portion of a residential "site." More

importantly, by assigning the same pcr-acrc value that he developed from his comparable sales in

Swisshome to residential parcels in other communities, witness DcVoe took no account

whatsoever of the very substantial differences in per acre land values in the communities along

the right-of-way. See CORP Response, V.S. Rex at 8.21.

E. Witness DeVoc's Assertion That Purchasers Of Land From COUP Were
Unaware Of The SPT Easements Is Patently False.

In its Response. CORP demonstrated that witness DcVoc's 50% reduction in the value of

the righl-ol-wa) land on account of certain ancillary rights and casements retained by Southern

Pacific Transportation Company C*SPT") in the original conveyance to CORP was inappropriate

Specifically, CORP witness Cecil produced evidence of numerous sales by CORP of right-of-

way land that \\as subject to the SPT rights at prices at or above full ATF value. See CORP

Response, V.S. Cecil at 4-9. Indeed, witness Cecil showed that the single land sale cited by

\\ilncss DcVoc in support of his 50% discount (a sale of land to S\\anson Brothers at Noli, OR)

involved a purchase price that was 150% of the appraised value, and therefore clearly did not

support witness DeVoc's discount Id at 5
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In an attempt to blunt the impact of this powerful market-based evidence, witness DcVoc

asserts that "it appears that Swanson lacked crucial knowledge of the reservations in its

negotiations with CORP." Port's Reply, V.S DeVoe at 9. The Port likewise suggests that,

because witness Cecil indicated that the SP1 reservations "were never discussed" during the

course of negotiations. Swanson was not aware of them Port Reply at 53. These assertions are

dcmonstrably false.

Any suggestion that S\\anson was unaware of the SPT rights when it purchased the

property from CORP is disprovcn by the fact that the SP T reservations are explicitly described

on the first paue of the deed to Swanson. Mr. DcVoc was plainly aware of that fact - the

Swanson deed was among witness DeVoe's workpapers that were produced to CORP on

August 12.2008. See Lxhibil 5. CORP's deeds to other purchasers of right-of-way land

likewise explicitly identified the rights retained by SP'l. Sue Exhibit 6 The Port's claim that

"the affect [sic] [of the SPT reservations] on the value of the land was never analy?ed" (Port

Reply at S3) would have the Board believe that in none of the land sules cited by witness Cecil

did the purchasers (or their law>crs or real estate agents) bother to read the deed prior to closing.

Any such suggestion is ludicrous on its face.

* * * * *

Finally, the Port takes exception to what it describes as witness Rex's '"ridicule" of

witness DcVoc's analysis Port's Reply at 37. According to the Port, witness DeVoe's

"testimony was (and is) offered without any preconceived objective in mind: it is not results-

oriented " Id It should be noted, however, that Mr. DeVoe's objectivity has been the subject of

conlrovers> in prior litigation In In re Estate of William Busch ('Deceased), T C M 2000-3,

Docket No 16441-97 (2000). the United Stales Tax Court reached the following conclusion
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regarding an appraisal conducted by witness DeVoe ''Based on our evaluation of the evidence, it

appears that DcVoc's valuation appraisal was conservatively performed favoring decedent's

estate. We reach that conclusion because he used a per acre value at the lower ranges of the true

comnarables and a discount rate at the highest end of the spectrum when considering the facts in

our record/' See Exhibit 7, Slip Opinion at 35-36 The enormous disparity between the Gross

Liquidation Value for the Feeder Line Segment posited by witness DeVoe ($1.2 million) and that

estimated by witness Rex ($24.6 million), and witness DcVoc's incredible conclusion that fully

1.466 acres out of 1.741 acres of CORP's rieht-of-wav land have no value whatsoever (see

CORP Response at 19), similarly raise suspicion regarding the degree of objectivity with which

witness DeVoe approached his assignment in this proceeding.

CONCLUSION

For the reasons set forth in this Supplemental Response, CORP respectfully requests that

the Board (1) find that the Port is nol a "financial!) responsible person" within the meaning of 49

U.S.C. § I0907(a); (2) reject the Port's request for un escrow fund for rehabilitation of the line:

and (3) adopt CORP's estimate of the NLV of the line

Respectfully submitted.

Scott G Williams Terence M. Hynes
Senior Vice President and Paul A Hcmmcrsbaugh
General Counsel Matthew J. Warren
RailAmenca, Inc. Noah Clements
5300 Broken Sound Boulevard N.W. Sidlcy Austin LLP
Boca Raton. Florida 33487 1501 K Street, N.W.
(561)994-6015 Washington, D.C 20005

(202)736-8000

Counsel for Central Oregon & Pacific Railroad, Inc

Dated: September 29,2008
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Oregon International Port of Coos Bay - Feeder Line )
Application - Coos Bay Line of the Central Oregon & ) Finance Docket No. 35160
Pacific Railroad, Inc. )

SUPPLEMENTAL VERIFIED STATEMENT OF TODD M. CECIL

My name is fodd N. Cecil. I am Vice President - Real Estate for RailAmerica, me. My

business address is 1355 Central Parkway South, Suite 700, San Antonio. Texas 78232. My

background and qualifications are set forth in the Verified Statement that I submitted in this

proceeding on August 29, 2008 in connection with the Response of Central Oregon & Pacific

Railroad, Inc. ("CORP") I o 1 eeder Line Application ("CORP Response")

The purpose of this Supplemental Verified Statement is to respond to the Port's

characterization of the discussions between CORP and the Trust for Public Lands "(Trust"')

regarding a possible acquisition of the Coos Bay Subdivision right-of-way for trail use following

abandonment of the line by CORP. Specifically, the Port offers the unsworn "testimony" of its

counsel claiming that (1) *'it was CORP that had contacted the Trust and requested a letter" of

interest in acquiring the nght-of way (see CORP Response, V.S. Pettigrcw, Attachment 10) (the

''Trust Letter"); (2) the Trust "was apparently told that the letter had to be received in order to

preserve the possibility of the corridor as a trail'*; and (3) "[tjhere was no discussion of any terms

of a trail agreement" between CORP and the Trust See Port's Reply at 21-22. As this

Supplemental Verified Statement shows, Port counsel's "testimony" is utterly false.

Contrary to the Port's assertions, the '1 rust Letter was not solely the product of a request

by CORP for a general expression of interest in the Coos Bay Subdivision right-of-way. Rather,

that letter was issued by the Trust following discussions with CORP regarding the Trust's
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interest in purchasing the right-of-way by the I rust, execution of a Confidential Disclosure

Agreement to govern the exchange of information and negotiation of a sale agreement, the

provision of information regarding the right-of-way by CORP to the Trust pursuant to the

Confidential Disclosure Agreement, the presentation of a draft agreement by the Trust, and a

meeting in Oregon on August 25,2008 to negotiate the terms of an agreement. At that meeting,

representatives of the Trust expressed - for the first time - their concern that entering into a

definitive agreement with CORP while the current abandonment and feeder line proceedings

were pending would have adverse political consequences for the Trust in Oregon. Based upon

that concern, the parties postponed further negotiations until after the Board acts on CORP's

abandonment application.

CORP and the Trust began discussing the possible acquisition of the Coos Bay

Subdivision right-of-way in early August 2008. See Attachment I, email message dated

August 11,2008 from f. Cecil to Peter Ivcs. Regional Counsel for the '1 rust. In those

preliminary discussions, the Trust expressed the view that the right-of-way offered an attractive

trail opportunity, given its location (connecting Eugene with the National Dunes Seashore area)

and the scenic lake region through which the CORP line runs On August 13,2008, the Trust's

Regional Counsel, Mr. Ives, tendered to CORP and its counsel a draft form of Confidential

Disclosure Agreement to govern the exchange of information and the negotiation of a purchase

agreement. See Attachment 2. following certain revisions, the parties executed the Confidential

Disclosure Agreement the next day, August 14,2008 See Attachments 3 and 4. Pursuant to the

Confidential Disclosure Agreement, CORP provided the Trust with information regarding the

appraised value of the right-of-way See Attachment 5
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Thereafter, on August 22,2008, Mr. Ivcs tendered lo CORP a draft Bargain Sale Option

Agreement ("Trust Sale Agreement") for the Coos Bay Subdivision right-of-way, based upon

similar agreements entered into by the Trust in connection with its acquisition of other rail lines

for trail use. See Attachment 6. The draft Trust Sale Agreement contemplated that the Trust

would acquire "'an exclusive and irrevocable option to purchase the Subject Property"1 within a

specified period of time. See Attachment 6 at 1-2. In addition, the agreement would have

established a firm purchase price for the right-of-way in the event that the Trust exercised the

option. Id. at 2. The parties agreed to meet in Portland, OR on Monday, August 25,2008 to

discuss the Trust's draft agreement (as well as an alternate draft that I had prepared based upon

prior right-of-way sales by RailAmcnca).

I traveled from my offices in San Antonio, TX to Portland, OR to meet with

representatives of the Trust on August 25,2008. At that time, I met with GcolV Roach, the

Trust's Regional Director, and with Owen Wozniak, a Field Representative in the Trust's

Portland office. Mr. Roach reiterated the Trust's strong interest in acquiring the right-of-way for

trail use in the event that the Coos Bay Subdivision is abandoned. During the course of the

meeting, I suggested a specific purchase price for the right-of-way. While Mr. Roach indicated

that the Trust would be required to conduct its own appraisal before it could agree to a specific

price, both he and Mr Wo/niak indicated that my suggested price might very well be reasonable

We also briefly discussed other terms including the form of deed and the stream of income that

the Trust might earn from ancillary rights attached to the right-of-way.

However, Mr. Roach advised me that the Trust could not move forward with a definitive

purchase agreement unless the abandonment case was decided and "the State and the Port of

Coos Bay were out of the picture,'" or those entities endorsed a purchase of the right-of-way by
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the Trust. The Trust had concluded that entering into a purchase agreement with CORP could

expose the Trust to adverse political consequences with the State, county governments and other

local governmental entities upon which the Trust must rely to fund other projects in Oregon.

Indeed, Mr. Roach stated that the Trust ''didn't want a call from the Governor asking us what the

[**+*] we were doing'"

Based upon those statements, it became obvious that the parties would not be able to

complete a definitive sale agreement at this time Hem ever, 1 indicated to Mr. Wozniak that the

Trust's ongoing interest in acquiring the right-of-way following abandonment of the Coos Bay

Subdivision would be relevant to the Board's deliberations. Accordingly, Mr. Wozniak agreed

to provide the letter that CORP submitted in connection with Mr Pettigrew's August 29.2008

Verified Statement. Contrary to the '"testimony" of Port counsel, I did not tell the Trust that "'the

letter had to be received in order to preserve the possibility of the corridor as a trail," nor did I

otherwise indicate that such a letter was a prerequisite to CORP's willingness to sell the right-of-

way to the Trust in the future.

In short, the Port's assertions that CORP pressed the Trust to provide a general

expression of interest in the right-of-way, and that "[t|hcre was no discussion of any terms of a

trail agreement'' between the Trust and CORP, arc utterly false. As my testimony shows, the

Trust expressed a strong desire to acquire the right-of-way, and it pursued a potential transaction

aggressively up until the August 25 meeting It was the Trust - not CORP - that proposed the

Confidential Disclosure Agreement to facilitate the exchange of information and the negotiation

of a sale agreement. It was the Trust - not CORP - that prepared and tendered an initial draft

sale agreement While the parties did not reach the point of agreeing on a specific purchase price

(given the Trust's internal requirement that it conduct its own appraisal), the 'I rust's
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representatives expressed the view that the price suggested by CORP might very well be

reasonable Had it not been lor the Trust's concerns about the political repercussions of

completing a sale transaction with CORP while the current proceedings arc pending, I am

confident that the parties could have reached agreement on the terms ol'a definitive sale

agreement. If the Board ultimately authorizes the proposed abandonment, and the Coos Day

Subdivision is not purchased by the Port under the feeder line program, I believe that it is likely

that the parties can complete such an agreement.
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VERIFICATION

1, Todd N. Cecil, declare under penalty of perjury that the foregoingjMrue and correct.

Further, I certify that I am qualified and authorized to file this SupoletfreRtal Verified Statement.

Executed on ??. 2008
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From: Cecil, Todd (SATX) [rodd.Cecll@RailAmerica.com]
Sent: Monday. August 11. 2008 12 48 PM
To: Peter Ives
Subject: Oregon Coos Bay Line - Rail to Trail Opportunity

Importance: High

Attachments: CORP - STB Filing Map 070808 doc

CORP - STB Filing
Map O70808.d

Peter - It was good to speak with you this morning. As promised, I am
attaching a map showing a rail line segment that we believe represents a terrific rails-
to-trails opportunity.

This is the line segment owned by Central Oregon & Pacific Railroad that connects the
Eugene area with the National Dunes Seashore area along the Pacific coast. The line runs
through a heavily-forested part of the Siakiyou Mountains, and a scenic fresh water lake
region just west of the mountains.

He would appreciate your assistance in quickly confirming that TPL has an interest in such
a rails-to-trails project. Due to the railroad operating status of this line, analyzing
its rails-to-trails potential is somewhat of a time-sensitive matter for us.

I look forward to discussing this further with you.

Regards,

Todd N. Cecil
Vice President - Real Estate
RailAmerica, Inc
1355 Central Parkway South - Suite 700
San Antonio, TX 78232
210) 841-8310
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From: Peter Ives [Peter lves@tpl org]

Sent: Wednesday, August 13. 2008 1 "17 PM

To: Todd.Cecil@RailAmenca com, Hynes, Terence M

Cc: Owen Wozniak

Subject: Form of Confidentiality Agreement

Attachments: 081308 CONFIDENTIAL DISCLOSURE AGREEMENT doc

Gentlemen, A draft Is attached. Peter

Peter N. Ives
Regional Counsel - NWRO
The Trust for Public Land
1600 Lena Street, Ste. C
Santa Fe, NM 87505
505/988-5922, Ext. 107
505/988-5967 (Fax)
peter.lves@tpl.org
http://www.tpl.org

The Trust for Public Land - Conserving land for people since 1972. Because everyone needs a place to play
outdoors.

CONFIDENTIALITY NOTICE: THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TO WHICH IT
IS ADDRESSED OR MAY HAVE BEEN SENT TO YOU IN ERROR. IT MAY CONTAIN INFORMATION THAT IS
CONFIDENTIAL, PRIVILEGED AND EXEMPT FROM DISCLOSURE. IF YOU ARE NOT THE INTENDED REORIENT OR
BELIEVE THAT IT MAY HAVE BEEN SENT TO YOU IN ERROR, PLEASE DELETE IT FROM YOUR SYSTEM WITHOUT
COPYING, PRIISTTING OR FORWARDING IT AND NOTIFY ME BY REPLY EMAIL OR BY CALLING (505) 988-5922 exL
107. THANK YOU.

IRS Circular 230 Disclaimer: To comply with the requirements imposed by the IRS, I inform you that any federal tax
advice containecd in this communication (including attachments), unless specifically stated otherwise, is not
intended or written to be used and cannot be used for purposes of (i) avoiding penalties under the Internal Revenue
Code, or (ii) promoting, marketing or recommending to another party any transaction or tax-related matter
addressed herein.
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From: Peter Ives [Peter.lves@tpl.org]
Sent: Thursday, August 14. 2008 1.10 PM
To: Todd.Cecil@RailAmenca com. Hynes, Terence M
Cc: Owen Wozniak
Subject: RE* Form of Confidentiality Agreement

Attachments: 081408 TPL CO&PRlnc Confidentiality Agreement pdf

081408 TPL
D&PRInc ConOdentI

Todd, I have accepted the changes made, printed and signed and scanned the
document which is attached. Peter

Peter N. Ives
Regional Counsel - NWRO
The Trust for Public Land
1600 Lena Street, Ste. C
Santa Pe, NM 87505
505/988-5922, Ext. 107
505/988-5967 (Fax)
peter ives®tpl org
http.//www tpl.org

The Trust for Public Land - Conserving land for people since 1972. Because everyone needs
a place to play outdoors.

CONFIDENTIALITY NOTICE: THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TO
WHICH IT IS ADDRESSED OR MAY HAVE BEEN SENT TO YOU IN ERROR. IT MAY CONTAIN INFORMATION
THAT IS CONFIDENTIAL, PRIVILEGED AND EXEMPT FROM DISCLOSURE. IF YOU ARK NOT THE INTENDED
RECIPIENT OR BELIEVE THAT IT MAY HAVE BEEN SENT TO YOU IN ERROR, PLEASE DELETE IT FROM
YOUR SYSTEM WITHOUT COPYING, PRINTING OR FORWARDING IT AND NOTIFY ME BY REPLY EMAIL OR BY
CALLING (505) 988-5922 ext. 107 THANK YOU.

IRS Circular 230 Disclaimer To comply with the requirements imposed by the IRS, I inform
you that any federal tax advice containecd in this communication (including attachments),
unless specifically stated otherwise, is not intended or written to be used and cannot be
used for purposes of (i) avoiding penalties under the Internal Revenue Code, or (11)
promoting, marketing or recommending to another party any transaction or tax-related
matter addressed herein
>» "Cecil, Todd (SATX) " <Todd.Cecil@RailAmerica com> 08/14/08 10-39 AM >»
Please sign, scan as PDF, and e-mail to me I'll take care of Railroad's signature
immediately upon receipt.

Todd

From: Peter Ives [mailto-Peter.lves@tpl.org]
Sent: Wednesday, August 13, 2008 6:01 PM
To Cecil, Todd (SATX), thynesOsidley.com
Cc Owen Wozniak
Subject: RE: Form of Confidentiality Agreement

Todd, Sorry, I had to run my son to the dentist's office. The proposed changes are fine
with me. How do you want Lo work signatures We both could sign on our respective ends and
fax signatures pages to each other. Or one could sign, scan as a pdf and send to the other
to sign, scan and return Peter

Peter N. Ives
Regional Counsel NWRO



The Trust for Public Land
1600 Lena Street. Ste. C
Santa Fe, NM 87505
505/988-5922, Ext. 107
505/988-5967 (Fax)
peter.ivesQtpl.org
http-//www. tpl.org<http-//www. tpl.org/>

The Trust for Public Land - Conserving land for people since 1972. Because everyone needs
a place to play outdoors.

CONFIDENTIALITY NOTICE- THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TO
WHICH IT IS ADDRESSED OR MAY HAVE BEEN SENT TO YOU IN ERROR. IT MAY CONTAIN INFORMATION
THAT IS CONFIDENTIAL, PRIVILEGED AND EXEMPT FROM DISCLOSURE. IF YOU ARE NOT THE INTENDED
RECIPIENT OR BELIEVE THAT IT MAY HAVE BEEN SENT TO YOU IN ERROR, PLEASE DELETE IT FROM
YOUR SYSTEM WITHOUT COPYING, PRINTING OR FORWARDING IT AND NOTIFY ME BY REPLY EMAIL OR BY
CALLING (505) 988-5922 ext 107. THANK YOU.

IRS Circular 230 Disclaimer: To comply with the requirements imposed by the IRS, I inform
you that any federal tax advice containecd in this communication (including attachments),
unless specifically stated otherwise, is not intended or written to be used and cannot be
used for purposes of (i) avoiding penalties under the Internal Revenue Code, or (11)
promoting, marketing or recommending to another party any transaction or tax-related
matter addressed herein.

>» "Cecil, Todd (SATX) • <Todd.CecilQRailAmenca.com> 8/13/2008 3-49 PM >»
Peter - Our in-house counsel made some slight changes to your draft confidentiality
agreement. If these are acceptable to you, we are prepared to sign.

Please let me know.

Todd

From: Peter Ives Imailto-Peter Ivesatpl org]
Sent: Wednesday, August 13, 2008 12:17 PM
To: Cecil, Todd (SATX); thynes®sidley com
Cc: Owen Wozniak
Subject: Form of Confidentiality Agreement

Gentlemen, A draft is attached. Peter

Peter N Ives
Regional Counsel - NWRO
The Trust for Public Land
1600 Lena Street/ Ste. C
Santa Fe, NM 87505
505/988-5922, Ext. 107
505/988-5967 (Fax)
peter.ives@tpl.org
http //www.tpl.org<http•//www.tpl.org/>

The Trust for Public Land - Conserving land for people since 1972. Because everyone needs
a place to play outdoors.

CONFIDENTIALITY NOTICE' THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TO
WHICH IT IS ADDRESSED OR MAY HAVE BEEN SENT TO YOU IN ERROR. IT MAY CONTAIN INFORMATION
THAT IS CONFIDENTIAL, PRIVILEGED AND EXEMPT FROM DISCLOSURE IF YOU ARE NOT THE INTENDED
RECIPIENT OR BELIEVE THAT IT MAY HAVE BEEN SENT TO YOU IN ERROR, PLEASE DELETE IT FROM
YOUR SYSTEM WITHOUT COPYING, PRINTING OR FORWARDING JT AND NOTIFY ME BY REPLY EMAIL OR BY
CALLING (505) 988-5922 ext. 107. THANK YOU

IRS Circular 230 Disclaimer To comply with the requirements imposed by the IRS, I inform
you that any federal tax advice containecd in this communication (including dttachmer.ua),
unless specifically stated otherwise, is not intended or written to be used and cannot be
used for purposes of (i) avoiding penalties under the Internal Revenue Code, or (11)

2



promoting, marketing or recommending to another party any transaction or tax-related
matter addressed herein.
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CONFIDENTIAL DISCLOSURE AGREEMENT

This Confidential Disclosure Agreement ("Agi cement") is made as of ihe day of August,
2008. between Central Oregon & Pacific Railroad. Inc , a Delaware corporation
("D1SCLOSER"). and The Trust for Public Land, a California nonprofit public benefit
corporation ("RECIPIENT")

WHEREAS. D1SCLQSER is in possession of certain confidential and piopncluiy information
regarding the possible availability of certain ical property (the "Property") owned by such
LMSCLOSTR for sale for conscivation purposes,

WHEREAS, it will be necessary for DISCLOSER 10 disclose the afoiedescnhcd confidential
and proprietary information to leprcsentatives of RECIPIENT in connection v, ith the possible
acquisition by RECIPIENT of such real property ("Project") RECIPIENT desues to icccivc ihe
confidential and proprietary information as ncccssaiy for evaluation, consideiation and
discussion in relation to and in support of the Project

NOW, THKRtFORE, for good and valuable consideration, the receipt of which is
acknowledged by RECIPIENT, it is agreed as follows-

1 Copfidcntial information For puiposcs of this Agreement, the term "Confidential
Information" will mean the following the environmental analyses, appraisals and tnlc
work iclatmg to the Property, thai is disclosed to RECIPIENT in its dealings wnh
DISCLOSER

2 Nondisclosure oi information 1 he RECIPIENT agices to maintain ail Confidential
Information in strict confidence and not to use any of the Confidential hfoniidlion foi any
purpose other than in support ol the Pioicct The RECIPIENT turthci agiccs not 10
disclose such Confidential Infoimation 10 third panics \viihom the prior \vmicn consent ot
DISCLOSER, and also agrees not to make copies of any materials provided by
DISCLOSER except to the limited extent neccssar> to further the purpose ul'lhis
Agreement The RECIPIENT agrees to limil dissemination of the Confidential
Infonnation lo those of its employees or agents having a need to know t'ic Confidential
Information for the purpose of this Agreement and who arc bound by isrms of
confidentiality commensurate \\ilh those of tliib Agrccmcni

3 Exceptions to Nondisclosure Nothing herein contained shall in any way lesinct 01
impair the right of RhClPICN I" to use. disclose or otherwise deal wnh anything which \*
not Confidential Information The obligations of RECIPIENT set fotli in Paragraph 2
above docs not extend to information that is (a) already in the posses;ion of RECIPIENT
prior to receipt from DISCLOSER as evidenced by pie-existing documentation, (b)
within the public domain or hcicaftci enleis the public domain tluough no fault, action
or Lnlurc lo act by RECIPIENT, (c) nghifully disclosed to RECIPIENT by a third paity

U



on a non-confidential and non-rcslncicd basis; or (d) independently developed by
RECIPIENT without any.rcfcrence to the Confidential Information of D1SCLOSER

4 Assignees and Successors This Agreement will be binding upon the panics theielo
and their respective assigns and successors

5 Duration All obligations under this Agreement shall continue for a period of three (3)
years from the date of execution hereof, subject to the exceptions identified in Paragraphs
3 and 14

6 Return of Confidential and Proprietary Information RECIPIhNT agrees lo return
to D1SCLOSER all drawings, specifications and other materials urilicn 01 recorded in
an\ form, and any other tangible materials relating lo said Confidential Information
within ten (10)days after receipt by RECIPIENT ofa written request thcicfore fiom
D1SCLOSER or upon termination of this Agreement RECIPIENT may ic idin aichiv.il
copies of the Confidential Information which it may use only in case ofa dispute
concerning this Agreement and subject to the obligations of confideniiahiy hcicunder

7 No License It is understood and jgiecd that IU.ClPlliN'1 shall not acquire any rights 01
license under any of said Confidential In formal ion or any present or future patents 01
patent applications of DISCI OSCR therefore by reason of this Agreement

8 Iniunctivc Relief. It is, understood and agreed that 01 SO LOSER shall have no liability
to RECIPIENT for any loss or damage to RECIPIENT arising from the use of or
reliance upon any information disclosed to RECIPIENT pursuant to this Agreement
RECIPIENT acknowledges that a breach, actual or inicaicncd, of any term or condition
of this Agreement will cause immediate and irreparable ha mi to D1SCLOSER
DISCLOSER shall therefore have Ihc right to seek immediate injunctivc relic I fiom a
court of competent jurisdiction without having lo prove mcparahlc haini and
RECIPIENT shall stipulate to such court that such irrcpaiuble harm CMSIS

9 Governing Law. This Agicement will be construed for purposes in accordance w i t h the
substantive Idwof the Stale of Oregon The stale and federal courts of Oregon will have
exclusive jurisdiction ovei any and all disputes relating lo this Agreement, including the
right lo suck equildblc ichcf to enforce this Agreement

10 Termination Either party may terminate this Agiccmcnt at anyt ime hy gmngihiny
(30) days' prior wuiieii notice to the other party

11 No Partnership This Agreement is intended onl) to facilitate the exchange of
Confidential Information Nothing contained in this Agreement bhall he consulted in
create a learning agreement, joint venture association, paiinership. agency 01 oilici
business arrangement Ncithei party has any obligations lo supply mfomiaiiun
hereunder, and neilhci paity has an obligation here under lo enter into any contract \utli
the olhei partv
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From: Peter Ives [mailto:Peter.Ives@tpl.org]
Sent: Thursday, August 21, 2008 11:20 AM
To: Cecil, Todd (SATX)
Subject: Re: Oregon trail

Todd, Sorry not to be back to you. It has been received and Owen and I are reviewing internally. Peter

Peter N. Ives
Regional Counsel - NWRO
The Trust for Public Land
1600 Lena Street, Ste. C
Santa Fe, NM 87505
505/988-5922, Ext. 107
505/988-5967 (Fax)
peter.ives@tpl.org
http://www.tpl.org

The Trust for Public Land - Conserving land for people since 1972. Because everyone needs a place to play
outdoors.

CONFIDENTIALITY NOTICE: THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TO WHICH IT
IS ADDRESSED OR MAY HAVE BEEN SENT TO YOU IN ERROR. FT MAY CONTAIN INFORMATION THAT IS
CONFIDENTIAL, PRIVILEGED AND EXEMPT FROM DISCLOSURE. IF YOU ARE NOT THE UPENDED RECIPIENT OR
BELIEVE THAT IT MAY HAVE BEEN SENT TO YOU IN ERROR, PLEASE DELETE IT FROM YOUR SYSTEM WITHOUT
COPYING, PRINTING OR FORWARDING IT AND NOTTFY ME BY REPLY EMAIL OR BY CALLING (505) 988-5922 ext.
107. THANK YOU.

IRS Circular 230 Disclaimer: To comply with the requirements imposed by the IRS, I inform you that any federal tax
advice contamecd in this communication (including attachments), unless specifically stated otherwise. Is not
intended or written lo be used and cannot be used for purposes of (i) avoiding penalties under the Internal Revenue
Code, or (li) promoting, marketing or recommending to another party any transaction or tax-related matter
addressed herein.

>» "Cecil, Todd (SATX)" <Todd.Cecil@RailAmerica.com> 8/21/2008 10:11 AM >»
Peter - Just checking in to confirm whether you have received the data covering the Coos Bay line If you have any
questions, please call

Todd

Todd N Cecil
Vice President - Real Estate
Rail America, Inc
1355 Central Parkway South - Suite 700
San Antonio. TX 78232
(210)841-8310
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From: Peter Ives [mailto:Peter.Ives@tpl.org]
Sent: Friday, August 22, 2008 1:18 PM
To: Cecil, Todd (SATX)
Cc: Owen Wozniak
Subject: Coos Bay Line

Todd, Attached is a typical form of TPL Option Agreement per our conversation. Peter

Peter N. Ives
Regional Counsel - NWRO
The Trust for Public Land
1600 Lena Street, Ste. C
Santa Fe, NM 87505
505/988-5922, Ext. 107
505/988-5967 (Fax)
peter.ives@tpl.org
http://www.tDl.org

The Trust for Public Land - Conserving land for people since 1972. Because everyone needs a place to play
outdoors.

CONFIDENTIALITY NOTICE: THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TO WHICH IT
IS ADDRESSED OR MAY HAVE BEEN SENT TO YOU IN ERROR. IT MAY CONTAIN INFORMATION THAT IS
CONFIDENTIAL, PRIVILEGED AND EXEMPT FROM DISCLOSURE. IF YOU ARE NOT THE INTENDED RECIPIENT OR
BELIEVE THAT IT MAY HAVE BEEN SENT TO YOU IN ERROR, PLEASE DELETE IT FROM YOUR SYSTEM WITHOUT
COPYING, PRINTING OR FORWARDING FT AND NOTIFY ME BY REPLY EMAIL OR BY CALLING (505) 988-5922 ext.
107. THANK YOU.

IRS Circular 230 Disclaimer: To comply with the requirements imposed by the IRS, I inform you that any federal tax
advice containecd in this communication (including attachments), unless specifically stated otherwise, is not
intended or written to be used and cannot be used for purposes of (i) avoiding penalties under the Internal Revenue
Code, or (ii) promoting, marketing or recommending to another party any transaction or tax-related matter
addressed herein.



BARGAIN SALE OPTION AGREEMENT

This Agreement is made this day of , 200 , by and between
("Seller"), and (ABuyer®)

RECITALS

WHEREAS, Seller owns acres, more or less, located in County,
, and described in Exhibit A attached hereto and incorporated herein by this reference.

Said real property shall be referred to in this Agreement as the" Subject Property"

WHEREAS, Seller desires to grant an option to the Buyer and Buyer desires to obtain an
option from the Seller, to evaluate and then to acquire the Subject Property.

WHEREAS, Buyer is a organization, having among its purposes the
acquisition of real property for the purposes of . Buyer is exempt from
taxation under Section 501(c)(3) of the Internal revenue Code. Buyer is not a private foundation
within the meaning of Section 509(a) of the Internal Revenue Code.

WHEREAS, Seller acknowledges that Buyer is entering into this Agreement in its own nght
and that Buyer is not an agent of any governmental agency or entity

WHEREAS, Seller acknowledges that upon acquisition of the Subject Property Buyer shall
be free to use and dispose of the Subject Property in any manner Buyer deems appropriate provided
that the proceeds of any such sale be devoted to Buyer's chantablc purposes

WHEREAS, Seller believes that the purchase price for the Subject Property, which is
specified in this Agreement is below fair market value Seller intends that the difference between the
purchase price and the fair market value shall be a chantablc contribution to Buyer However, Buyer
makes no representation as to the tax consequences of the transaction contemplated by this
Agreement Seller will obtain independent tax counsel and be solely responsible for compliance
with the gift value substantiation requirements of the Internal Revenue Code. To the extent that the
purchase price is below the fair market value, the parties agree that it docs not reflect the existence of
defects in the Subject Property, such as environmental conditions requinng remediation, known to
Seller or Buyer.

TERMS

NOW. THEREFORE, in consideration of the mutual promises and covenants set forth
herein, the parties agree to be mutually and contractually bound as follows

1 Option In consideration of the payment by Buyer to Seller of Dollars
($ )t receipt of which is hereby acknowledged, Seller grants to Buyer an exclusive and

BARGAIN SALE OPTION AGREEMENT - Page I



irrevocable option to purchase the Subject Property on the terms and conditions set forth in this
Agreement (the "Option").

2. Term Buyer's Option shall run for a period of ( ) s from the date
of this Agreement first above set forth.

3. Exercise. In the event Buyer exercises the Option, it shall do so by notifying Seller
within the term specified in Section 2. Such notice shall be deemed timely if it is deposited in the
mail, first class postage prepaid, telecopied or delivered personally by courier or Express Mail within
the term specified in Section 2

4 Purchase Terms

a. Price. In the event Buyer exercises its option. Seller shall sell to Buyer and
Buyer shall buy from Seller the Subject Properly for a purchase price (the "Purchase Price") equal to

, as determined by a full narrative written appraisal of the Subject
Property, which appraisal has been finally approved by the public agency to which Buyer ultimately
intends to convey the Subject Property (the "Appraisal")

b. Bargain Sale. Buyer and Seller acknowledge that Buyer is a non-profit
corporation qualified under Section 501 (c)(3) of the Internal Revenue Code, is an "eligible donee" as
described in Treasury Regulation 1 170A-14(c)» and that Seller may convey the Property to Buyer at
a nominal price that is significantly less than its fair market value thereby making a bargain sale to
Buyer, and that Seller intends to take a charitable deduction for the difference between the purchase
price and the lair market value of the Property Notwithstanding the foregoing, Seller, at its sole
expense, shall pay all costs, expenses and fees incurred in connection with its attempt to realize a
charitable deduction in connection with the sale of the Properly under this Option Agreement,
including, but not limited to, attorneys' fees and accountants' fees. Seller hereby acknowledges and
agrees that Buyer has made no warranty or representation as to Seller's entitlement or ability to
rcali/e any tax benefits in connection with this Option Agreement, and Seller will retain independent
legal and tax counsel in its attempt to realize any tax benefits therefrom

c Method of Payment. The Purchase Price shall be payable as follows'

5. Closing. Final settlement of the obligations of the parties hereto ("Closing") shall
occur (_ ) days after the Buyer's exercise of the Option, or as otherwise agreed to by
the parties, at such date, place and time as the parties shall mutually agree.

6. Title, Survey and Appraisal

a. Seller shall convey to Buyer by a General Warranty Deed marketable title
lo the Subject Properly

BARCAI1S SAU: OPTION AGREKMCNT - Page 2



b. This Agreement is entered into without the benefit of a current title
commitment on the Subject Property. Within ( ) days after the date of this Agreement,
Buyer, at Seller's sole cost and expense, shall order such a commitment from a title insurance
company authorized to do business in County, , together with copies of all of
the documents referred to therein as exceptions. Not later than ( ) after
( ) days of receipt of the current title commitment and copies of the documents referred to above,
Buyer shall advise Seller of any exceptions in the title commitment that Buyer will require to be
removed on or before Closing. Thereafter Seller shall use reasonable efforts to assure the removal of
any such objectionable exceptions by Closing In the event Seller is unable or unwilling to remove
any such exceptions to which Buyer has objected Buyer may elect to (1) terminate this Agreement, in
which case Buyer shall have no obligation to purchase the Subject Property, or (2) proceed with the
purchase of the Subject Property and accept a policy of title insurance with the exceptions to which
Buyer objected In any event, Seller shall satisfy and discharge all monetary hens and encumbrances
(except any statutory hens lor nondelmquent real properly taxes) affecting the Subject Property

c. Survey. Seller shall provide to Buyer within ( ) days of the date
of tins Agreement copies of any surveys of the Subject Property (the ASurvcy®) in Sellcr=s
possession or control If the survey provided to Buyer by Seller is deemed by Buyer to be
insufficient in any manner, Buyer shall advise Seller of any exceptions to the survey which Buyer
will require to be removed or corrected on or before Closing. Thereafter Seller shall use reasonable
efforts to assure the removal of any such objectionable matters by Closing. In the event Seller is
unable or unwilling to resolve any such matters to which Buyer has objected Buyer may elect to (1)
terminate this Option, in which case Buyer shall have no obligation to purchase the Subject Property,
or (2) proceed with the purchase of the Subject Property and accept the Subject Property with the
survey exceptions to which Buyer objected. Buyer shall further have the right to conduct an updated
survey on the Subject Property in Buycr=s sole discretion.

d Appraisal. Within (_ J days of the dale of this Agreement,
shall contract for an appraisal of the Subject Property to be performed by a licensed

appraiser selected by The cost of the appraisal shall be an expense of .
=s obligation to close this transaction shall be conditioned upon (i) =s review and

written approval of the final full narrative appraisal report on or before Closing

7 Title Insurance Seller shall, at Seller's sole cost and expense, provide Buyer with an
[ALT A] slandard coverage owner's policy of title insurance in the full amount of the Purchase Price
insuring that title to the Subject Property is vested in Buyer at Closing subject only to Ihc exceptions
noted in Section 6 that arc acceptable to Buyer

8 Seller's Covenants Seller covenants that, from and after the date hereof until the
Closing, Seller will not

(a) make or permit to be made, extend or permit to be extended, any leases,
contracts, options or agreements whatsoever affecting the Subject Property, nor shall Seller cause or
permit any hen, encumbrance, mortgage, deed of trust, right, restriction or eascmcni to be placed
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upon or created with respect to the Subject Property, except pursuant to this Agreement;

(b) remove or permit the removal of any vegetation, soil or minerals from the
Subject Property or disturb or suffer the disturbance of the existing contours and/or other natural
features of the land in any way whatsoever;

(c) cause or permit any dumping or depositing of any materials on the Subject
Property, including, without limitation, garbage, construction debris or solid or liquid wastes of any
kind; or,

(d) cause or permit any default beyond the applicable cure period under any
mortgage or deed of trust covering the Subject Property, or cause or permit the foreclosure of any
other lien affecting the Subject Property.

Seller shall promptly cure, at Seller's sole cost and expense, each and every breach or default
of any covenant set forth in this paragraph upon receipt of notice thereof by Buyer

9. Seller's Representations and Warranties Seller makes the following representation:*
and warranties:

a Seller has full power and authority to enter into this Agreement (and the
persons signing this Agreement foi Seller have full power and authority to sign for Seller and to bind
it to this Agreement, and to sell, transfer and convey all right, title and interest in and to the Subject
Property

b The conveyance of the Subject Property in accordance with this Agreement
will not violate any provision of state or local subdivision laws and regulations

c. The Subject Property has improved, insurablc vehicular access to a public
road.

d No one other than Seller is, or will be, in possession of or own any portion of
the Subject Property

e. There is no suit, action, arbitration, or legal, administrative or other
proceeding or injury pending or threatened against the Subject Property or any portion thereof or
pending or threatened against Seller which could affect Seller's title to the Subject Property or any
portion thereof, affect the value of the Subject Property, or any portion thereof, or subject an owner
of the Subject Property, or any portion thereof to liability.

f. No labor or materials have been furnished to the Subject Property within the
period provided by law for the filing of mechanics hens and there are no pending contracts for
improvements to the Subject Property and there are no actual or impending mechanics hens against
the Subject Property or any portion thereof, or
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g. There is no condition at, on, under or related to the Subject Property presently
or potentially posing a significant hazard to human health or the environment. There has been no
production, use, treatment, storage, transportation, or disposal of any Hazardous Substance (as
hereinafter defined) on the Subject Property, nor has (here been any release or threatened release of
any Hazardous Substance, pollutant or contaminant into, upon or over the Subject Property or into or
upon ground or surface water at the Subject Properly. No Hazardous Substance is now or ever has
been stored on the Subject Property in underground tanks, pits or surface impoundments. There are
no asbestos-containing materials incorporated into the buildings or interior improvements or
equipment that arc part of the Subject Property, if any, nor is there any electrical transformer,
fluorescent light fixture with ballasts or other PCB item on the Subject Property As used herein,
"Hazardous Substancc(s)" means any substance which-is (i) defined as a hazardous substance,
ha/ardous material, hazardous waste, pollutant or contaminant under any Environmental Law, (11) a
petroleum hydrocarbon, including crude oil or any fraction thereof, (in) hazardous, toxic, corrosive,
flammable, explosive, infectious, radioactive, carcinogenic, or reproductive toxicant, (w) regulated
pursuant to any Environmental Law(s), or (v) any pesticide regulated under state or federal law.
Seller is in compliance with all laws and regulations in connection with any handling, use, storage or
disposal of Hazardous Substances including the maintenance of all required permits and approvals

h. Neither the grant nor the exercise of the Option will constitute a breach or
default under any agreement to which Seller is bound and/or to which the Subject Property is subject.

i. There arc no encumbrances or liens against the Subject Property, including,
but not limited to mortgages or deeds of trust, other than as are set forth in the title commitment
referenced in Section 6.

Each of the above representations is material and is relied upon by Buyer Except insofar as
Seller has advised Buyer m writing to the contrary, each of the above representations shall be
deemed to have been made as of Closing and shall survive Closing

10. Remedies upon Default. In the event Seller defaults in the performance of any of
Seller's obligations under this Agreement, Buyer shall, in addition to any and all other remedies
provided in this Agreement or at law or in equity, have the right of specific performance against
Seller. In the event Buyer defaults in the performance of any of Buyer's obligations under this
Agreement, Seller shall have the right to .

11. Riehl to Inspect Subicct Property. During the term of this Agreement, Buyer,
through its employees and agents, and at its sole cost and expense, may enter upon the Subject
Property for the purpose of making inspections and investigations as Buyer deems appropriate,
including, without limitation, making an environmental assessment of the soils, waters and
improvements, if any, on the Subject Property (the "Initial Inspection") Seller hereby authorizes
Buyer, its agents or employees to make all such inquiries of any governmental agencies as Buyer or
its agents deem necessary or appropriate in connection with its inspections and investigations
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Buyer reserves the right to rcinspcct the Property prior to Closing (the "Prc-Closing
Inspection") to determine that the Subject Property is in the same conditions as at the time of the
Initial Inspection. If during the Pre-Closing Inspection Buyer determines that the condition of the
Subject Property has changed, Buyer shall have the right to terminate this Agreement and have
no obligation to purchase the Subject Property.

12. Risk of Loss All nsk of loss shall remain with Seller until Closing In the event the
Subject Property is destroyed or damaged prior to Closing, Buyer shall have the right at its option to
terminate this Agreement by written notice to Seller, and thereupon Seller shall refund to Buyer the
full amount of the Option Consideration.

13. Condemnation In the event of the taking of all or any part of the Subject Property by
eminent domain proceedings, or the commencement of such proceedings prior to Closing, Buyer
shall have the right, at its option, to terminate this Agreement by written notice to Seller

14 Prorations and Fees Real property taxes on the Subject Property shall be prorated as
of the date of Closing based upon the latest available tax bill All levied and pending special
assessments against the Subject Property shall be paid in full by Seller Other fees and charges not
otherwise allocated in this Agreement shall be allocated in accordance with the customary practice of
the county in which the Subject Property is located or as otherwise provided herein

15. Notices. All notices pertaining to this Agreement shall be in writing delivered to the
parties personally, by facsimile transmission, by commercial express courier service or by first class
United States mail, postage prepaid, addressed to the parties at the addresses set forth below All
notices given personally, or by commercial express courier service shall be deemed given when
delivered. All notices given by mail shall be deemed given when deposited in the mail, first class
postage prepaid, addressed to the party to be notified All notices transmitted by facsimile shall be
deemed given when transmitted The parties may, by notice as provided above, designate a different
address to which notice shall be given.

If to Seller:

If to Buyer:

16. Attorneys' Fees If any legal action is brought by either party to enforce any
provisions of this Agreement, the prevailing party shall be entitled to recover from the other party
reasonable attorneys' fees and court costs in such amounts as shall be allowed by the court.

17. Broker's Commission Each party represents to the other that it has not used a real
estate broker in connection with this Agreement or the transaction contemplated by this Agreement
In the event any person asserts a claim for a broker's commission or finder's fee against one of the
parties to this Agreement, the party on account of whose actions the claim is asserted will indemnify
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and hold the other party harmless from and against said claim and such indemnification obligation
shall survive Closing or any earlier termination of this Agreement.

18. Binding on Successors. This Agreement shall be binding not only upon the parties
but also upon their heirs, personal representatives, assigns, and other successors in interest.

19 Entire Agreement: Modification: Waiver. This Agreement constitutes the entire
agreement between Buyer and Seller pertaining to the subject matter contained in it and supersedes
all prior and contemporaneous agreements, representations, and understandings. This Agreement
shall be construed without regard to any presumption or other rule requiring construction against the
party causing this Agreement to be drafted. No supplement, modification, waiver or amendment of
this Agreement shall be binding unless specific and in writing executed by the party against whom
such supplement, modification, waiver or amendment is sought to be enforced. No waiver of any of
the provisions of this Agreement shall be deemed or shall constitute a waiver of any other provision,
whether or not similar, nor shall any waiver constitute a continuing waiver.

20 Scverabihiv. Each provision of this Agreement is scverable from any and all other
provisions of this Agreement. Should any provision(s) of this Agreement be for any reason
unenforceable, the balance shall nonetheless be of full force and effect

21 Governing Law. This Agreement shall be governed by and construed in accordance
with the laws of the State of

22 Possession. Possession of the Subject Property shall be delivered on the date of
Closing in the same condition as it is on the date hereof and/or as required pursuant to the terms of
this Agreement, ordinary wear and tear cxcepted, free and clear of the rights or claims of any other
party

23 Confidentiality The parties hereto agree that the terms of this Agreement, including
but not limited to the Purchase Price, shall remain confidential, and that copies of this Agreement, or
the contents thereof, shall not be provided to anyone other than the parties or their respective
attorneys, employees or representatives or the title company or as otherwise provided for hcreunder,
unless compelled to produce this Agreement pursuant to legal process

34. Time is of the Essence. Time is of the essence of this Agreement

33. Non-Foremn Certificate/Patriot Act Compliance. Seller shall at closing, as
required by law, execute a Non-Foreign Certificate and shall deliver such certificate to the title
company Seller has not engaged in any dealings or transactions, directly or indirectly, (i) in
contravention of any U S., international or other anti-money laundering regulations or
conventions, including without limitation the United States Bank Secrecy Act, the United States
Money Laundering Control Act of 1986, the United States International Money Laundering
Abatement and Anti-Terrorist Financing Act of 2001, Trading with the Enemy Act (50 U.S C. §1
et seq , as amended), any foreign asset control regulations of the United States Treasury
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Department (31 CFR, Subtitle B, Chapter V, as amended) or any enabling legislation or
executive order relating thereto, the Uniting and Strengthening Amcnca by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, Public Law 107-56
and the regulations promulgated thereunder (collectively, the "Patriot Act"), or any order issued
with respect to anti-money laundering by the U.S Department of the Treasury's Office of
Foreign Assets Control ("OFAC"), or (ii) in contravention of Executive Order No. 13224 issued
by the President of the United States on September 24,2001 (Executive Order Blocking Property
and Prohibiting Transactions with Persons Who Commit, Threaten to Commit, or Support
Terrorism), as maybe amended or supplemented from time to time ("Executive Order 13224")
or (111) on behalf of terrorists or terrorist organizations, including those persons or entities that are
included on any relevant lists maintained by the United Nations, North Atlantic Treaty
Organization, Organization of Economic Cooperation and Development, OFAC, Financial
Action Task Force, U S. Securities & Exchange Commission, U S. Federal Bureau of
Investigation, U.S. Central Intelligence Agency, U S. Internal Revenue Service, or any country or
organization, all as maybe amended from time to time.

36 Miscellaneous In the event that any of the deadlines set forth herein end on a
Saturday, Sunday or legal holiday, such deadline shall automatically be extended to the next business
day which is not a Saturday, Sunday or legal holiday The term "business days" as may be used
herein shall mean all days which arc not on a Saturday, Sunday or legal holiday

IN WITNESS of the foregoing provisions, the parties have executed and delivered this
Agreement as of the date first set forth above.

SELLER: BUYER.
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EXHIBIT A

Legal description of the Property.
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Central Oregon & Pacific Railroad
DAILY OPERATING BULLETIN NO. 550

EFFECTIVE AT 0001 September 30,2007
OPERATING RULE OF THE WEEK:
GCOR: 7.2 - COMMUNICATION BETWEEN CREWS SWITCHING
SAFETY RULES OF THE WEEK:
SWP : SOFA #2 ~ PROTECT EMPLOYEES AGAINST MOVING EQUIPMENT
MofW; 808
MECHANICAL: 5.13 ~ BLUE SIGNAL PROTECTION OF WORKMEN
Clerical Rule: 1.17-HOURS OF SERVICE LAW
SIGNAL RULE: 236.23 - ASPECTS & INDICATIONS
Where Form "A" b ihown, d» oat exceed the fpoul bdmied "Ftagi at" udnnn If wed wh» Rap art diiplayed ICB Hun ditiaacc procnbed by Ride U 2 lo ladmte lo
» here Fora -ll" b fbown be ggnrmed by Rnls 15J, I5A1,152 2 wttbla the Ibnlb ihmn.
Wher* Fora "C" u ihowfl -In gpwned br tfao laHructiitni conlihied licrdn.

IIT*11 Mil— • llmln Siuuul VHMI. UniH PftRFMAN FLARCAT

Ruseburg Subdivision
VMI Km IUII«« LJitt jtnml ftn4liM

1 A 6443 643.6 10 MPH (Gauge & Surface)
2 A 643.2 642.5 10 MPH (Gauge & Surface)
3 A 642.0 641.9 10 MPH (Ties)
4 A 641.0 640.5 10 MPH (Gauge & Surface)
5 A 639.0 638.9 10 MPH (Surface)
6 A 638.4 638.2 10 MPH (Surface)
7 C 635.5 Oregon Ave, CreswcU, Siding Only, 13 Second Delay On Crossing Activation
8 A 6353 635.0 10 MPH (Surface)
9 A 632.4 632.2 10MPFI (Ties)
10 A 630.7 630.0 10 MPH (Gauge & Surface)
11 A 629.7 628.9 10 MPH (Surface)
12 C 629.0 Switch 5950, Saginaw Out Of Service Due To MofW
13 A 628.0 10MPH (Rafl)
14 A 6273 627.1 10 MPH (Surface)
15 C 626.6 Main St, Cottage Grove, Siding Only, 20 Second Delay On Crossing AcUvadon

16 A 624.8 624.4 10 MPH (Surface)
17 A 623.8 623.6 10 MPH (Surface)
18 A 622.5 622.4 10 MPH (Surface)
19 C 621.7 Switch 5960 soutb end out of service due to MofW equipment
20 A 621.7 621.6 10 MPH (Frog & Surface)
21 A 620.1 619.2 10 MPH (Gauge & Surface)
22 A 617.7 616.6 10MPU (Surface)
23 A 612.7 611.9 10 MPH (Gauge)
24 A 610.9 610.0 10 MPH (Gauge & Surface)
25 A 609.2 609.0 10 MPH
26 C 609.0 Switch 5976 Drain Out Of Service Ouc To MofW Equipment.
27 A 607.9 607.6 10 MPH (Gauge)
28 A 604.7 604.0 1 0 MPH (Gauge & Surface)
29 A 603.0 602.8 10 MPH (Surface)
30 A 600.5 598.6 10 MPH (Gauge & Surface)
31 A 595.0 594.0 10 MPH (Gauge & Surface)
32 A 592.9 592.6 10 MPH (Surface)
33 A 590.1 589.9 10 MPH (Alignment)
34 A 589.6 589.5 10 MPH North Switch Oakland. (Tie*)
35 A 5S6.2 586.1 10 MPH (Switch)

KTntFM AN 111 JtflS

Wagner None
Pacheco None
Wagner None
Wagner None
Wagner None
Wagner None
Boyter

Wagner None
Wagner None
Wagner None
Wagner None

Sims
Sims None -

Wagner None
Boyter

Wagner None
Wagner None
WagDcr None

Sims
Wagner None
Wagner None
Wagner None
Wagner None
Wagner None
Wagner None

Sims
Wagner None
Wagner None
Wagner None
Wagner None /
Wagner None--
Wagner None
Wagner None
Wagner None
Pacbcco None
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36 A
37 A
38 A
39 A
40 C
41 A
42 A
43 A
44 A
45 A
46 A
47 C
48 C
49 C
50 C

581.7
579.0
576.4
574.0
572.4
571.1
570.1
569.3
568.5
566.8
565.0
563.0
560.3
5603
5603

581.5
578.8
575.9
5723
572.0
570.7
569.9
569.1
567.6
5663,
559.0

10MPU (Rail)
10MPH (Prttg)
10MPH (Tics & Rail)
10 MPH (Surface & Gauge)

(Rail On Toe Path Between Main & Track 6101)
10 MPH (Surface)
10 MPH (Surface & Gauge)
10 MPH (Surface)
10 MPH (Surface & lies & Frog)
10 MPH (Surface)
10 MPH (Surface)

DiDard Detector Out Of Service Waiting On Parts
Switch 6429, Bad Footing Conditions Exists
Track 6430 Out Of Service

Wagner None
Pacheco None
Wagner None
Wagner None
Wagner
Wagner None
Wagner
Wagner None
Wagner None
Wagner None
Wagner None
Perry

G.Castillo
J.Gomes

Track 6431, Dfllard Lead Of Track, To Remain Clear From Building To

51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79 C
80
81
«2
83

558.2
554.2
5515
551.2

A 550.4
A 548.9
A 548.0

547.7
545.9
545.4
542.5
541.9
522.5
511.6
509.5
507.9
507.9
500.0
4983
497.4
497.0
495.1
494.0
491.1
490.6

C 487.4
A 487.4
C 482.6

479.9
A 479.0
C 478.3
A 476.0
A 458.8

A
A
A
A

A
A
A
C
C
C
A
A
A

A
A
A
A
A
A
A
A

Foul Due To Dock Roofing Project
558.1 10 MPH (Surface Over Crossing)
552.9 10 MPH (Surface &Ties)
551.4 10 MPH (Gauge)
551.1 10 MPH (Surface)
549.4 10 MPH (Surface)
548.8 10 MPH (Surface)
547.9 10 MPH (Surface)
547.6 10 MPH (Surface)
545.8 10 MPH Switch 6462 (Guard Check Gauge)
544.6 10 MPH (Surface)

Track 6485 Out Of Service Due To MofW
Track 6487,6486 & 6485 Uneven Footing Conditions Exist
Be Prepared To Stop Short Of SLIDE

10MP11 (Gauge)
10 MPH (Gauge)
] 0 MPH (Gauge & Crossing)

Switch 6525 Out Of Service Due To MofW
10 MPH (Gauge & Crossing)
10 MPH (Gauge)
10 MPH (Gauge)
10 MPH (Gauge)
10 MPH (Sun Kink)

84
85

A 450.7
A 444.0

511.4
509.4
507.8

499.9
498.2
497.3
496.9
495.0
493.9 10 MPH (Gauge)
491.0 10 MPH (Gauge)
488.0 10 MPH (Gauge)

Track 6570 Hugo Siding Out Of Service
487.2 10 MPH (Gauge & Crossing)
482.5 Uneven Fooling Conditions Exist In Siding Track 6762

Camp Joy rd crossing devices disabled complj w/rule 632.2
478.4 10 MPH (Surface)

Plum Tree lane Crossing devices disabled comply w/rule 6.32.2
475.0 10 MPH (Surface)
458.7 10 MPH (Gauge & Crossing)
450.6 10 MPH (Ties)
442.9 10 MPH (Surface & Bars)

Jenks
Wagner None
Wagner None

Anderson None
Anderson None
Anderson None
Anderson None
Anderson None
Anderson None
Wagner None

Anderson None
L Castillo
Anderson
Anderson
Anderson None
Anderson None
Anderson None
RCastilJo
Andersou None
Anderson None
Anderson None
Anderson None
Anderson None
Anderson None
Anderson None
Anderson None
Anderson
Anderson Yes
Anderson

Hunt
Anderson None

Hunt
Anderson None
Anderson Yes
Andcnon None
Anderson None
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86 A 497.4 4973 10 MFH (Gauge)
87 A 497.0 496.9 10 MPH (Gauge & Tics)
88 A 495.1 495.0 10 MPH (San Kink)
89 C 494.1 (Switch 6560 south end out of service due to mofw. Equipment
90 A 494.0 493.9 10 MPH (Gauge)
91 A 491.1 491.0 10 MPH (Gauge)
92 A 490.6 488.0 10 MPH (Gauge)
93 C 487.4 Track 6570 Hugo Siding Out Of Service
94 A 487.4 487.2 10 MPH (Gauge & Crossing)
95 C 482.6 4823 Uneven Footing Conditions Exist In Siding Track 6762
96 A 473.6 473.5 10 MPH (Frog @ 6701)
97 A 458.8 458.7 10 MPH (Gauge & Crossing)
98 A 451.1 451.0 10 MPH (Sun Kink)
99 A 444.0 443.0 10 MPH (Surface)
100 C 443.8 Switch 7238 Out Of Service Due To Debris
SIsklyou Subdivision

1 V«d ton Milean Unlit So«d Pnw-IMI

101 A 444.0 443.0 10 MPH (Surface)
102 C 443.8 Switch 7238 Out Of Service Due To Debris
103 A 437.1 437.0 10 MPH <T'«0
104 A 431.8 10 MPH (Warp)
105 C 429,4 377.0 Uneven Fooling Conditions Exist Ties & Rail In Toe Path
106 C 426.0 JVack 7481 Crewman Siding Ont Of Service Due To MofW Equipment
107 C 423.3 Hot Box Detector Out Service
108 C 412.9 North Switch Siskiyou Siding, Track 7411 Oat Of Service
109 C 412.1 412.0 Track 7518 On Siskiyou Siding North & South End Ont Of Service

Due To MofW
110 A 400.0 399.6 10 MPH (Surface)
111 A 3983 396.7 10 MPH (Surface & Gauge)
1 12 C 398.0 Track Side Detector Ont Of Service Due To Weather
113 A 393.3 393.2 10 MPH (Ties)
114 A 391.7 385.4 10 MPH (Surface & Gauge)
115 A 375.5 10 MPH (Surface)
116 A 358.9 358.7 10 MPH (Surface & Ties)
117 C 356.0 345.5 Uneven Fooling Conditions Exist Ties & Rail In Toe Path
118 A 353.3 3453 10 MPH (Gauge. Rail & Surface)

Coos Bay Subdivision
VaU ttta Milan Undo Speed Fiua-DoTd

119 A 653.1 653.5 10MPII (Surface)
120 A 656.0 656.3 1 0 MPH (Warp & Cross Level)
121 A 660.0 661.0 10 MPH (Ties)
122 A 665.4 10 MPH (Gauge)
123 A 666.1 668.0 10 MPH (Surface & Gauge)
124 A 668.0 696.9 10 MPH (Surface, Gauge & Tics)
125 C 668.3 Track 3611 Vaughn Siding Out Of Service Due To MofW Equipment
1 26 C 680.1 Dragger Out Of Service Due To Defective Talker
127 C 681 .5 Both Sides Of Walkway Out Of Service
128 A 6V6.9 721.9 10 MPH (Surface & Gauge)
129 C 698.0 Track 3622 Out Of Service Duo To MofW
130 A 698.0 703.0 10 MPH (Warp)
131 A 704-5 704.9 10 MPH (Warp)

Exhibil2~ ~~
Page 3

Anderson None
Anderson None
Anderson None
R.CaEtillo
Anderson None
Anderson None
Anderson None
Anderson
Anderson Yes
Anderson
Anderson
Anderson Yes
Anderson None
Anderson None
Anderson

FOKKMAV FLAGS

Anderson None
Anderson

Padula None
Padnla None

Padula
G.Castillo

Fries
Padula
Padnla

Padula None
Padula None
Fries

Padula None
Padula None
Padula None
Padula None
Padnla
Padula None

FOREMAN FLAGS

Rodley None
Rodley None
Rodley None
Rodley None
Wagner None
Wagner None
Avery
Ofcray

Shankle
Wagner None
Gomez
Rodley None
Rodley None



132 C 705.4 10 MPH Main Line Crossover Switch Out Of Service
133 A 708.8 710.0 10 MPH (Warp)
134 A 711.3 711.4 10 MPH (Tics)
135 A 7123 716.0 10MPH (Warp & Ties)
136 C 716.3 Coshman Drawbridge Walkway's Ont Of Service
J37 A 717.4 717.6 10 MPH (lies)
138 A 719.1 719.2 10 MPH (Bridge)
139 C 720.4 7213 Uneven Footing Conditions Exist & Walkways Out Of Service
HOC 720.8 721.1 Be Prepared To STOP SHORT Of Debris
141 A 720.9 5 MPH (Clow Clearance)
142 A 721.9 722.3 10 MPH (Warp)
143 A 725.1 725.6 10 MPH (Warp)
144 A 728.8 730.1 10 MPH (Warp & Gauge)
145 A 7333 737.0 JO MPH (Warp)
146 A 7343 734.6 10MPH Be Prepared To Stop Short Of Palling Debris
147 A 734.6 5 MPH (Close Clearance)
148 C 740.0 7403 North Reedsport Auxiliary Track Out Of Service
149 A 741.0 743.7 10 MPH (Warp & Gauge)
150 A 743.7 743.8 JO MPH (Trestle)
151 A 744.0 745.6 10 MPH (Warp & Gauge)
152 C 7463 Be Prepared To Stop Short Of Falling Debris
153 A 746.3 750.4 10 MPH (Warp & Gauge)
154 A 751.2 753.5 10 MPH (Warp & Gauge)
155 A 754.0 762.6 10 MPH (Warp & Gauge)
156 C 763.0 Track 3672 Cordcs Siding Be Prepared To Stop Short Of Sand Pile.

Rodley
Rodlcy None
Rodley None
Rodley None
Shankle
Rodley None
Kodley None
Rodley
Rodley None
Rodley None
Rodley None
Rodley None
Rodlcy None
Rodley None

A.French
Rodlcy None
Rodley
Rodley None
Rodley None
Rodley None
Jenky

Rodley None
Rodley None
Kodley None
French

General Orders In Effect -1,23,4,5,6,7,8,9,10,11,12,13,14
General Notices In Effect -1,23,4,5

Think Safely, Work Safely, Go Home Alive.
535 DAYS SINCE LAST REPORTABLE PERSONA], INJURY

547 Days Since Last Human Factor Incident.
260 Days Since Last Reportable Injury Western Region

End of DOB 52] Total of 156 Items on 4 Pages.
Kevin Spradlin, General Manager

Safety Hotline 1-800-357-5966 Ext 223
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Oregon Live.com
Everything Oregon

Abandoned Ore. rail line getting pricier
9/23/2008. 1 39 a m PT

The Associated Press

COOS BAY, Ore (AP) — There's good news and bad news in the International Port of Coos Bay's effort to
take over a rail line that runs from Coos Bay to Eugene

Inspectors have determined that critical pieces of the 111-mle line are in no worse shape than they were
last September, when the railroad's owner halted traffic because of safety concerns

Having the line in relatively decent shape is important because it might be more expensive to buy than port
officials figured An increase in steel prices means the line is now worth $14 4 million, well above the
previous estimate of $9 8 million, said Martin Gallery, the port's director of communications

The higher cost reflects a jump in scrap metal prices, which increased the value of the rails and other
trackwork since the Central Oregon and Pacific Railroad closed the line because of safety risks in three
tunnels

The port has a pledge of $4 million in state transportation grant funding, plus another $8 million if U S Rep
Peter DeFaao, D-Ore, successfully reallocates money Congress had made available to fix a rail bridge
across Coos Bay

But beyond that, Gallery said, the port would be borrowing money from the private sector to pay for the
purchase

"We've got a line of credit, and we're developing a repayment plan based on the revenue stream that will be
generated from reopening rail service." Gallery said

The federal Surface Transportation Board is expected to decide next month whether to accept the port's
application to take over the line Without it. some coastal businesses have resorted to trucks for shipping,
and that's been driving up costs

The port hopes to eventually improve the line to make it better than it has been m many years The
degradation in some sections of the line limits trams to lOmph The port hopes to boost that to 40 mph.

Copyright 2008 Associated Press All rights reserved
TTvs material may not be published, broadcast, rewritten or redistributed
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Rail line in good shape, but may cost port a lot more to buy

By Winston Ross

The Register-Guard

COQUILLE — Contractors working for the Oregon International Port of Coos Bay have finished inspecting
four of the tunnels and several of the bridges along the disabled rail line between Coquillc and Eugene, and
they found that the critical pieces of the line arc at least no worse off than they were when the railroad's
owner shut it down a year ago.

That's a welcome finding, in light of the recent estimate that the line may be more expensive to buy than
officials with the port previously figured.

An increase in steel prices means the line is now worth $14.4 million, above the previously estimated $9.8
million, said Martin Gallery, the port's director of communications and freight mobility.

The tab reflects an increase m scrap metal prices — which increased the value of the rails and other
trackwork — since the Central Oregon and Pacific Railroad halted traffic on the line last September. The
stoppage of trains left four major employers on the south coast scrambling to find other avenues to ship their
goods to the valley and beyond And it means the port is likely to find itself in debt if the federal Surface
Transportation Board approves its application to take over the line, a decision expected sometime next
month.

The port has a pledge of $4 million in state transportation grant funding, plus an expected $8 million more if
U.S. Rep Peter DcFa/io, D-Ore., successfully reallocates some money that Congress made available to fix a
rail bridge across Coos Bay. But beyond that, Gallery said, the port would be borrowing money from the
private sector to fund the purchase of the line.

"We've got a line of credit, and we're developing a repayment plan based on the revenue stream that will be
generated from reopening rail service,*' Gallery said.

Once the port owns the line, the question is how much it'll cost to get it up and running again. Eventually, the
port wants to put the railroad in better condition than it has been in for many years, allowing trains to travel
up to 40 mph on the track As it is now, trams can run no faster than 10 mph on sections of the line, thanks to
a degradation of conditions in certain places.

A complete overhaul will cost between $20 million and $50 million. Gallery said, but an exact figure is a long
wav off
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Abandoned Ore. rail line getting pricier

Associated Press - September 23, 2008 9:45 AM ET

COOS BAY, Ore. (AP) - The International Port of Coos Bay has some encouraging news in its
effort to take over a rail line that runs from Coos Bay to Eugene.

Inspectors say critical pieces of the 111-mile rail line are in no worse shape than they were a
year ago

Last September, the railroad's owner halted traffic because of safety concerns

But port spokesman Martin Gallery says an increase in steel prices means the 111-mile line is
now worth 514.4 million Previous estimates placed costs at 59 8 million.

Copyright 2008 The Associated Press All rights reserved. This material may not be published,
broadcast, rewritten or redistributed
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LAND OR SITE ANALYSIS

Appraisal assignments may be undertaken to develop an opinion of the value
of land only or the value of both land and improvements. In cither case the
appraiser must provide a detailed description and analysis of the land. Land
can be raw or improved; raw land can be undeveloped or put to an agricul-
tural uatl^nd may be located m rural, suburban, or urban areas M^
have the potential to be developed for residential, commercial, industrial,
agricultural, or special-purpose use.

This chapter focuses on the description and analysis of the land compo-
nent of real property. Because appraisers typically deal with land that has been
improved to some degree, the term site is used except when raw land is
specified. The information needed to complete a full she description and
analysis is noted and explained, and sources for obtaining this information are
presented. Although this discussion relates primarily to the property being
appraised, the same type of dan is collected and examined in analyzing the
comparable properties used in the appraisal.

A parcel of land can have various site improvements that enable the
vacant parcel to support a specific purpose. Land can have both on-she and
off-site improvements thai make it suitable for its intended use or develop-
ment. Off-site improvements may include water, drainage, and sewer systems,
utility lines, and access to toads. On-she improvements may include hnd-
fcaping, site grading, access driveways, drainage improvements, accessory
buildings, and support realities.

In valuing any type of property, the
appraiser must describe and analyze the
land. Land description consists of compre-
hensive factual data, information on land
use restrictions, a legal description, other
tide and record data, and information on
pertinent physical characteristics. Land
™ysis goes fhrthet The analysis is a
JJ^fcl study of Actual data in relation to
«* neighborhood characteristics that
^^ enhance, or detract from the utility
•[» marketability of specific land or a
J*n site as compared with other land
*rth which it competes.



One primary objective of land
analysis is to gather data that will indicate
the highest and best use of the land as
though vacant (or the site as though
vacant) so that land value for a specific use
can be estimated. (See Chapter 12 for a
complete discussion of highest and best

use.) Whether a site or taw land is being valued, the appraiser mustdeter-
xnine and evaluate its highest and best use. When the highest and best use of
land is for agriculture, the appraiser usually analyzes and values the land by
applying the sales comparison approach. If the land is to be developed for
urban use, the appraiser may use a more sophisticated technique such as
subdivision development analysis.

Legal Descriptions of Land
Land boundaries differentiate separate ownerships, and the land wthin one set
of boundaries may be referred to as i panel, /o£ flat, or tract These terms may
be applied to aU types of improved and unimproved land, and they are often
used interchangeably by madnapaitidpantB. The a^
the temn consistently to avoid confusing the client in the appraisal Kport.

A parcel of land generally refers to a piece of land that may be identified
by a common description and is held in one ownership. Every parcel of real
estate is unique. To identify individual parcels, appraisers rely on legal
descriptions, surveys, or other descriptive infbrcnationtypicaDy provided by
the client or found in public records. A legal description identifies a property
in such a way that it cannot be confused with any other property; therefore, a

legal description is usually included or
referenced in an appraisal report.

In the United States three methods
ate commonly used to describe real
property legally;

1. The metes and bounds system
2. The mtangntor survey system
3. The lot and block system

An appraiser should be fiunifiar with
these fbnnscf legal description and know
which form or fonns are accepted in the
area where the appraisal it being conducted.



Metes and Bounds
The oldest known method of surveying
land is the metea and bounds system, in
which hnd is measured and identified by-
describing its boundaries. A metes and
bounds description of a parcel of real
property describes the property's bound-
aries in terms of precise reference points.
To Mow a metes and bounds description, one starts at the point of beginning
(FOB), a primary survey reference point that ts tied to a benchmark and/or
adjoining surveys, and moves along past seven! intennediate reference points
before finally returning to the FOB. The return and joining is called ctowty and
is necessary to ensue the survey's accuracy

Surveyors in the field increasingly rety on model n "total stations" to
collect data in digital form. The fimiKar surveyor's measuring instrument
mounted on a tripod uses infrared technology and today is augmented by
portable computer technology. The data is downloaded into the surveyor's
office computer for plotting the properly boundaries and computing the land
area. Coordinate geometry software and Global Positioning System (GPS)
technology allow for more accurate determinations of directions, distances,
and areas. GPS technology- is only limited by physical obstructions that
prohibit receiving satellite tnuiBnussions, and Its use m surveying will prob-
ably increase.

The metes and bounds system is the primary method for describing real
property in 21 states. It is often used in
other states as a corollary to the rectangu-
lar survey system, especially in describing
unusual or odd-shaped parcels of land.

Rectangular Survey System
The rectangular survey system, which b abo
known as the government survey system, was

20, 178?. The rectangular survey system
became the principal method of land
description for most land norm, of the Ohio
Rwcr and west of the Mississippi River.

The initial reference points for
government surveys were established in
Ae late eighteenth century. From each
point specified, true east-west and north-
•outh lines were drawn. TTie east-west
fctts are called baseline and die north-
*°uth lines are c&^frindpo/ meridians.



In ibis system, each parcel of land is identified in terms of its relationship to a
single base line and a angle principal meridian.

Lot and Block System
The lot and block ays ton was developed as an outgrowth of the rectangular
survey S)wmsjxl can be uied to simplify

parcels. The system was established when
land developers subdivided land in the
rectangular survey system and assigned lot
numbers to individual sites within blocks.
The maps of these subdivisions were then
filed with die local government to establish
a public record of tibcir locations. Each
block-ww identified preciser/using a
ground survey or establishBd monuments.

Applying the lot and block system to old, unsurveyed communities
helped to identify each owner's site or parcel of land. Typically i surveyor
located die boundaries of streets on the ground and drew maps outlining the
blocks. Then lot lines were established by agreement among property owner*.
A precise, measured description was established for each lot and each was
given a number or letter that could be referred to in routine transactions. This
information was recorded in public records and was known as a ncor&dplataf
As defined ana or suMroisiotL

Title and Record Data
Before making an on-dte inspection, an appraiser should obtain an appropriate
description and other property data from the client or from published sources and
public documents. Most jurisdictions have a publk office or depository for deeds
where transactions are A^vnp*>«t^ and made public. The accessibility of public
records, which is legally fcnown as constructive norio^ ensures that interested
individuals are able to research and, if necessary contest deed transfers.

Sometimes public reooids do not
contain all relevant information about a
particular property. Although official
documents are dependable sources of
information, they may be incomplete or
not suited to the appraiser's purposes.
Useful support data can be found in lend
registration systems, land data banks, and

Ownership Information
If a partial interest in a property is to be appraised rather than the fee simple
interest! die elements of tide that are to be excluded should be indicated and



carefully analyzed. An appraiser who is asked to develop an opinion of the
value of a fractional ownership interest must understand the enact type of
legal ownership to define the property rights to be appraised.

After defining the property rights being appraised, die appraiser must
identify any excluded rights that may afiect value. In addition USPAP requires
appraisers to analyze and report any prior sake occurring within a specified
number of yean.1 The appraiser should also investigate the ownership of surface
and subsurface rights through a title report, an abstract of tide, or other
documentary evidence of tbepiopeUy rights to be appraised. Title data
indicates easements and restrictions, which may limit the useofthepiupeiL^as
well as special lights such as air rights, water rights, mineral rights, obligations
for lateral support, and easements for common walls, Typically the appraiser is
not an expert in title information but must rely on legal opinions, titte research
reports, and tide data provided by other professionak Easements, rights of way,
and private and public restrictions affect property value.

Easements may provide for overhead and underground electrical trans-
mission lines, underground sewers or tunnels, flowage, aviation routes, roads,
walkways, and open space. Some easements or rights of way acquired by
utifity companies or publk agencies may not have been used for many years,
and the appraiser*! physical inspection of the property may not disclose any
evidence of such use. In certain jurisdictions, easements that are not used for
a finite period of time may be automatically terminated. Use of a property for
access without the owner's -written permission may give the user a prescriptive
easement across the property. This type of easement usually must be used for
several years without being contested or challenged by the property owner.
Tide insurance companies often overlook this easement unless it has been
perfected in court Nevertheless, the appraiser should search diligently for
information pertaining to any limitations on ownership rights.

Restrictions cited in the deed may Emit the type of building or business that
way be conducted on the property A typical example is a restriction that
prohibits the sale of liquor or gasoline in a
certain place. Often a tide report wiQ not
specify the details of private restrictions; a
copy of the deed or other conveyance must
«e obtained to identify the limitations
ypposed on the property. Appraisers often
BVnidf > limiting condhion in their
"Ppnisal reports regarding easement or
pnwe restrictions that have not been
"oorded in publk records.

*• See SttrdinfaRuM-S of the cunmt edition of the Unifra
Apprtml Practice. Other standard* «di u die Uniform Appnittl Standard for Fedenl
Land Acquiiitioni also apply in die fedetal jurisdiction.



Zoning and Land Use Information
Land use and development are usually regulated by city or county govern-
ment, but day are often subject to regional, state, and federal controls as weft.
In analyzing zoning and building codes, an appraiser consider! all current
regulations and die likelihood of a change in die code. Usually a zone calls for
a general use (such as residential, commercial, or industrial) and then specifies
a type or density of we. Zoning and other land use regulations often control
the following:

• Height and size of buildings
• Lot coverage (density) or floor area ratio (FAB)
• Required landscaping or open space
• Number of units allowed
• Parking requirement*

• Sign requirements
• Building setbacks
• Plan lines for future street widenings
• Other factors of importance to the highest and best use of the site

Mbstzonfag ordinances identity ax^
may he put without reservation or recourse to legal intervention. This is also
referred to n a aw by r$5t They also describe the process for curtaining iwncon-
forming use permits, variances, and zoning changes, if penxiitted. In aieas subject
to floods, earthquakes, and other natural hasarbX special zorung and bnUag
regulation may knposcresttH^m on cortfti^

Potential changes in government regulations roust also be considered- If|
for example, a building moratorium or cessation of land use applications is in
effect for a stated period, a property's prospective highest and best use may
have to be delayed. The appropriateness of current zoning and the reasonable
probability of a zoning change must be considered. Highest and best use

i*Cfffninftidii.fipiT* may rely on the
probability of a zoning change. One of the
criteria for the highest and beat use
conclusion is that the use must be legally
petmisirinlf.. If the highest and best use of
a she is predicated on a zoning change,
the appraiser must investigate the prob-
ability that such a change will occur. The
appraiser may interview planning and
zoning staff and study patterns of zoning
change to assess the likelihood of a
change. The appraiser can generally
eliminate those uses that are clearly not



compatible with existing uses in the area
is weH as uses that have previously been
doiied. After reviewing available public
and private land use information, the
appraiser stay also prepare a forecast of
land development for the area. If the
zoning of the subject site is not compatible with the probable forecast uses,
the likelihood of a change in the zoning is especially high and speculative.
The appraiser should recognize, however, that a zoning change is never 10096
certain and should alert the client to that tact if it is relevant to the purpose of
the appraisal.

Assessment and Tax Information
Real property taxes in all jurisdictions are
based on ad valorem assessments. Taxation
levels are significant in considering a
property's potential uses. From the present
assessment, the current tax rate, and a
review of previous tax rates, the appraiser
can form a conclusion about future trends
in property taxation. Assessed values may
not be good indicators of the market value
of individual properties because mass sppnisab based on statistical rnerhodol-
ogy tend to equalize the application of taxes ^
ment levels in a given district Nevertheless, in some areas and for some
property types, assessed value may appjrarimate market vahie. The reliability of
local assessments as indicators of market value varies from district to district

Physical Characteristics of Land
In site description and analysis, an appraiser describes and interprets how the
physical characteristics of the site influence value and how the physical
improvements relate to the land and to neighboring properties. Important
physical characteristics include

* Site size and shape
* Comer influence
* Plottage
' Excess land and surplus land
' Topography
B Utilities

Site improvements
* Accessibility

* Environment



Size and Shape
A size and shape description states a site's dimensions (street frontage, width,
and depth) and set* forth any advantage
physical characteristics. Tlic appraiser describes the site and analyzes how its
size and shape affect property vahie. Special attention is given to any charac-
teristics that are nruisoal for the ncigfa^^
shape of a property vary with its probable use. For example, an odd-shaped
parcel maybe appropriate for a dwelling but unacceptable for certain types of
commercial or industrial use. A triangular lot may not have the same utility as
a rectangular lot due to its size and shape

Land size is measured and expressed in different units, depending on
local custom and land use. Large tracts of land are usually measured in acres.
Smaller sites ate usually measured in square feet, although acreage may also
be used. Dimensions are nrpressed in feet (and tenths of feet for easy calcula-
tion).

Frontage is the measured footage of a site that abuts a street, lake or river,
railroad, or other feature recognized by the market. The frontage may or may
not be the same as the-width of the property because a property may be
irregularly shaped or have frontage on more than one side.

Size differences can affect value and are considered in site analysis.
Reducing sale prices to consistent units of comparison facilitates the analysis
of comparable sites and can identify trends in market behavior. Generally, as
size increases, unit prices decrease. Conversely, as size decreases, unit prices
increase. The functional utility or desirability of a site often varies depending
on the types of uses to be placed on Ac parcel Different piospeciiveuses
have ideal size and depth characteristics that inftaence value and highest and
best use. An appraiser should recognize tins fact when appraising sites of
unusual size or shape. Value tendencies can be observed by studying market
sales of lots of various sizes and their ability to support specific uses or
intensities of development In rftfiidenrial appraisal, a large triangular lot may
not have any greater value because only one dwelling unit may be built on it
according to zoning and subdivision regulations. The large undeveloped
remamderwoiild be surplus land, whica^

Corner Influence
Properties with frontage on two or more streets may have a higher or lower unit
value than neighboring properties with frontage on onry one street The
advantage of easier access to comer sites may be diminished by a loss of privacy
or a loss of utility due to setback requirements. An appraiser must determine
whether die local market considers a corner location to be favorable crunfavor-
able.This determination can change depending on the use (or uses) anticipated
for the site.

In the layout of building improvements and the subdivision of large
plots, comer sites have more flexibility and higher visibility than interior



properties. A store on ft coiner may have
the advantage of direct access from, both
streets and prominent corner viability and
exposure. Corner exposure may provide
advantageous ingress and egress for a
drive-in business. Tor residential proper-
ties, corner locations may have negative
implications; quiet, cul-de-sac sites in the
interior of a subdivision may be more
desirable and command higher prices. Residences on corner sites are exposed
to more traffic noise and provide less security. Owners of corner sites may pay
higher costs for front-footage sidewalks and assessments, and the ode street
setback may affect die permitted size of the building. Usually owners of
residences on comer kits have to maintain a larger landscaped area that may
in feet he public property.

Plottage
Sometimes highest and best use results from assembling two or more parcels
of land under one ownership. If the combined parcels have a greater unit
value than they did separately; plottage value is created. Plottage is an
increment of value that results when two or more sites are combined to
produce a larger site with greater utility. For example, there maybe great
demand for one-acre lots in an industrial park where most of die platted lots
are of one-half acre. By itself a half-acre lot has a value of 11.00 per square
foot When combined with an adjacent half-acre lot; however, the value may
increase to 11.50 per square foot The value difference maybeofisetbythe
premium a developer often has to pay to combine adjacent properties, or the
reverse may occur if the lots are very large and assemblage yields a lower value
per square foot in the marketplace due to economies of scale. Plottage value
may also apply to an existing the of a special size or shape that has greater
utility than more conventional, smaller lots. Neighboring land uses and values
are analyzed to determine whether an appraised property has plottage value.

Plottage is significant in appraising agricultural land. Properties of less-
than-optimum size have lower unit values because they cannot support the
modem equipment needed to produce maximum profits. In an urban area,
plottage of commercial office and retail
sites and of residential apartment sites
may increase the unit values of the lots
assembled.

Although the assemblage of land into
a size that permits a higher and better use
may increase the land's unit value (dollars
per square footer acre), the reverse may
also occur. Land that must be divided or



subdivided to achieve a higher and better use is commonly sold in bulk at a
price less than the com of die retail prices of its components. The lower unit
price for the bulk sale reflect* market allowances for risk, time, management,
development and related costs, sales costs, profit, and other consideration*
associated with dividing and marketing the land.

Excess Land and Surplus Land
A given land use hag an optimum parcel size, configurations, and land-to-
building ratio. Any extra or remaining land not needed to support the specific
use may have a different value than the land area needed to support the
improvement The portion of property that represents an optimal site for the
existing improvements will reflect a typical land-to-building ratio. Land area
needed to support the existing; or ideal improvement can be identified and
quantified by the appraiser. Any remaining site area is either excess land or
surplus land.

Secess land, in regard to an improved site, is land mat is not needed to serve
or support the existing improvement In regard to a vacant site or a site conrid-
ered as though vacant; excess land is not needed to accommodate me siteb
primary highest and best use. Such land may have its own highest and best use or
roayatWforfirtiireexpanskmoftheexisti^
excess land is marketable or has value for a fimixe use, its market value as vacant
land is added to the estimated value of the economic entity.

Surplus land is not needed to support the existing improvement and
typically cannot be separated from the property and sold off. Surplus land does

not have an independent highest and best
useandniaycorttributseamiriimalvalue,

As an example, consider a residential
property comprising a single-fiuniiy home
and two standard-size lots in a fully
developed subdivision. If the house was
situated within the boundaries of a single
lot and the normal land area for properties
in the neighborhood is a single lot, then
the second, vacant lot would most likely
be considered excess land, which could be
separated from the lot of the existing
structure tor future development to that
parcel's highest and best use. If land values
in die neighborhood is $1.00 per square
foot, then the g*pegs Ian*! in this situation
would probably add the full $1.00 per
square toot to the value of the subject
property (Le^ the house and the two lots).
If the typical land area for properties in



the neighborhood were a double lot, regardless of building placement, thea
the came property would hare neither execs* land nor surplus land.

Now consider an industrial park where land-to-building ratios for ware-
house properties range from2.8-to-l to 3.5-to-l and land value is $2.00 per
square foot. The subject properly is • 20,000-sq.-ft warehouse on a 100,000-
sq.-ft site, which results in a btnd-to-taiilding ratio of 5-to-l, well above the
market area norm. If the additional land not needed to support the highest and
best use of the existing property were in the back portion of the rite, lacking
access to the street, mat land would probably be considered surplus land
because it could not be separated from the site and does not have anindepen-
dent highest and best use. In this situation, the surpbs land would probably still
contribute positively to the value of the subject properly (because the existing
improvements could coll be expanded onto the surplus landX but it would also
most likely be worth much less than the IZOO per square foot price com-
manded by vacant land elsewhere in the industrial paik If an adjacent property
owner could expand onto the unused portion of tfae site of the subject property
that land could then be considered excess land because it could be separated
fiom the existing property and used by the other property owner Indus case,
the value of the excess land could be comparable to that of vacant land else-
where in the industrial park or it may even command a premium if the owner
of die adjacent property needs the land to complete an assemblage.

Topography
Topographkal studies provide information about land's contour, grading,
natural drainage, soil conditions, view, and general physical usefulness. Sites
nay differ in value due to these physical characteristics. Steep slopes often
impede building construction. Natural drainage can be advantageous or, if a
ute is downstream fiom other properties or is a natural drainage basin for the
area, it may have severely limited use. Adequate drainage systems can offset
the topographic and drainage problems that would otherwise inhibit the
development of such a site. Upland bund area or land with good drainage can
typically support more intensive uses.

In describing topography, an appraiser
must employ the terminology used in the
"rea. What is described as a steep hul in one
part of the country may be considered a
owderate slope in another. In some in-
rtances, descriptions of a property's topogra-
phymay be taken fiora published sources
wch as topographic maps (see Figure 9.1).

<"«fetfe Survey

Topographic maps prepared under the direction of the U.S. Geological
Survey, which are referred to as quadrangles or quad^ provide information that
* useful in land descriptions. (See figure 9.2.) Base lines, principal meridians,



Typographic Hap



and township lines are shown along with
topographic and man-made features. The
topographic features commonly depicted
on these maps include land elevations
(represented by contour lines at specified
intervals), rivers, lakes, intermittent
streams and other bodies of water, poorly
drained areas, and forest. The man-made
features identified include improved and
unimproved roads, highways, bridges,
power transmission fines, levees, railroads,
airports* churches, schools, and other
buildings. Quadrangle naps also show
National Forest and Bureau of Land
Management (BUM) boundaries.

Sof/AnoJysb

Surface soil and subsoil conditions are
important for both improved properties
and agricultural land. A soil's suitability
for building or for accommodating a
septic system is important for aU types of
improved property and it is a major
consideration when the construction of
large, heavy buildings is being contem-
plated. The need for special pilings or
floating foundations has a major impact
on the adaptability of a site for a particular
use. Soil conditions afiect the cost of development and, therefore, the prop-
erty value,

Agronomists and soil scientists measure the agricultural qualities of soil
and capacity of soil for specific agricultural uses. Engineers trained in soil
mechanics test for soil consistency and bad-bearing capacity. Subsoil condi-
tions are frequently known to local builders, developers, and others, but if
there is any doubt about the soil's bearing capacity, the client should be
informed of the need for soil studies. All doubts must be resolved before the
land's highest and best use can be successfbfly analyzed, or a. description of
any special assumptions must be included in the appraisal report

The appraiser should check floodplain maps prepared by local governments
and review any available surveys or topographical data provided by the client
™rimity to any flood zones may be determined by studying maps published
JT the Federal Emergency Management Agency (FEMA). Each map panel is

a FEMA number and shows properties within the lOQ^ear
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floodplain, floodways, or other districts
(see Figure 93).These maps also provide
base data for Flood Insurance Rate Maps
(FIRMs).

The definition of what constitutes a
wedand varies. Most laws describe
wetlands in terms of three possible
characteristics:

1. Soils
2- Hydrology
3- Vegetation

Section 404 of the Clean Water Act, the major federal environmental
legislation regulating activities in wetlands, defines a wetland as land that is
inundated oar saturated by surface or groundwater at a frequency and duration
sufficient to support, and under normal circumstances does support, a
prevalence of vegetation typically adapted for life in saturated soil conditions.



estuaries are subject to varying degrees of
influence from local, state, and federal
governments. In. 2001 the US. Supreme
Court curtailed the power of the U.S. Army
Corps of Engineers (and, by extension,
other federal authorities such as the US.
Environmental Protection Agency) to claim
jurisdiction over certain wetlands using the
Clean Water Art.3 The court ruled that Ac
act does not g^ve the federal government
jurisdiction over inland bodies of water that
do not flow to the sea, such as landlocked
ponds, wetlands, or mud flats, only navi-
gable waterways or marshes that drain into
navigable waters.To value wetlands,
appraiser must understand the unique
features of the land, the evolving laws
protecting these areas, the niche market for
such properties, and the proper application
of the approaches to value.

Utilities
An appraiser investigates all the utilities
and services available to a site. Off-site

utilities may be publicly or privately operated, or mere may be a need for on-
site utility systems such as septic tanks and private water wefts. The major
utilities to be considered are

• Sanitary sewers
• Domestic water (Le., potable water, for human consumption)
• Types of raw water for commercial, industrial, and agricultural uses

Natural gas
• Electricity
• Storm drainage
• Telephone service

Cable television

Although market area analysis describes in general the utility systems
that are available in an area, a site analysis should provide a detailed descrip-
tion of the utilities that are available to the appraised site. The location and
capacity of the utilities should be determined and any unusually high connec-
tion fees should be noted. Atypically high or low service costs should also be

2.
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identified and analyzed. It is not sufficient
simply to establish which utilities are
available. Any limitations resulting from a
lack of utilities axe important in highest
and best use analysis, and all available*
alternative sources of utility sendee should
be investigated.

The rate* for utility service and the
burden of any bonded indebtedness or
other special utility costs should also be
considered. Of particular concern to
residential, commercial, and industrial
users are

• Quality and quantity of water and its
cost

* Costs and dependability of energy
sources

• Adequacy of sewer facilities
• Any special utility costs or surcharges that might apply to certain

businesses
• Impact of special improvement districts (SIDs) on tax rate and repay-

ment method* (special assessment, etc.)

Site Improvements
In a site description an appraiser describes off-site, as well a& on-tite, im-
provements that make the site ready for its intended use or development.
Then the appraiser analyzes how the site improvements affect value. On-site
improvements uufadegnMtti^taklsca^^
drainage and irrigation systems, walks, and other improvements to the land.
Off-site improvements include access roads, utility hookups, remote water
retention ponds, and sewer and drainage lines. The vahie of off-site improve-
ments b typically considered widi site value.

The location of existing buildings on a site must also be described and
analyzed. Many appraisers make approximate plot plan drawings that show the
placement of major buildings in relation to lot fines, access points, and parking
or driveway areas. Land-to-building ratios and overall rite configuration arc
usually quite "important to a site^ appeal and ability to support specific uses.

i i n g

menial use^ so the parking space- to-building ration a coirunercial and
industrial property must be analyzed. Zoning cota or plaiuedumt develop-
ments (PUDs) wifl specify the minimum number of spaces required.

The appraiser considers any on-she unprcYcments that add to or detract
from a property's optimal use or highest and best use. For example, a lot



zoned for mnltifemiry use may be improved with an 1 8-unit apartment
building that is too valuable to demolish. If the she as vacant could accom-
modate & 24-unit building but die location of the present structure blocks the
ability to add additional units, the appraiser may conclude that the site is
underimpxoved and not developed to its highest and best use.

Accessibility
Site analysis focuses on the tune-distance relationships between the site and
flnmtTipn ftrigfrff and A^T t̂innc An Oppraî r deerrihpf anA analyse* all farm*

of access to and from the property and the neighborhood. In most cases,
adequate parking area and die location and condition of streets, alleys, connec-
tor roads, freeways, and highways are important to laiid use. Iiid îsaial proper-
ties arc inflnfinrrd by rail and freeway access and the proximity of doddng
fidfities. Industrial, commercial, and leiidentid areas are aU affected by the
location of airports, freeways, public tnuisportaiion, ai^ railroad service.

Traffic volume may be either advantageous or disadvantageous to a site,
depending on other conditions that afiect its highest and best use. High-
volume local traffic in commercial areas is usually an asset; heavy mioughtaffic
may hurt retail stores, except those that serve regional travelers. Heavy traffic
within reeirlentfcj ageaf j« mppttHy ̂

but high-traffic streets to access a subdivision or development are advantageous.
The noise, dust, and fumes that emanate from a heavily traveled artery or

freeway are not desirable for most low-density residential lots. On the other
hand, the advertising value of locations on major arteries can benefit offices
and shopping centers, unless congestion restricts the free flow of traffic. The
visibility of a commercial properly from the street is an advertising asset; this
asset is most valuable when the driving
customer can easily erit die flow of traffic
and enter the property:

Median strips, turning restrictions,
one-way streets, and access restrictions
can limit the potential uses of a parcel In
site analysis the appraiser should test the
probable uses of me site in relation to the
flow of traffic. Planned changes in access
should be verified with die appropriate
authority and considered in the appraisal

Environment

Appraisers also analyze land use in Bght of environmental conditions.
Environmental considerations include factors such as

" Availability of adequate and satisfactory water supply
* Pattern of drainage



• Quality of air
• Presence of wildlife/endangered species habitats

Location of earthquake faults and known slide or avalanche zones

• Proximity to streams, wetlands, rivers, lakes, or oceans

Air and water pollution are by-products of increased population and
urbanization. Public concern over pollution has prompted political action and
legislation to protect the environment In areas subject to extreme air pollu-
tion, regulations may exclude certain industries and limit the volume of
traffic; such restrictions impact land use in these jurisdictions. Pollution rights
have also become a salable commodity.* In locations near natural water
sources, industrial uses may be prohibited while recreational uses are pro-
moted. Environmental and climatic advantages and constraints must be
analyzed to determine the proper land use for a site. Riture land uses must be
compatible with the local environment.

A site in a specific location may be influenced by its exposure to sun,
wind, or other environmental factors. A very windy location can be disastrous
to a resort but beneficial to a fossil-fuel power plant The sunny side of the
street is not always the most desirable for retail shops. In hot climates, the
shady side of the street often gets more pedestrian traffic and greater saks,
thus producing higher rents and higher land values. Ski resorts almost always
have slopes facing north for snow retention, and buildings facing south are
desirable.

Analysis of a. site's environment focuses on the interrelationships between
the appraised site and neighboring properties. The effects of any hazards or
nuisances caused by neighboring properties must be considered. Of particular
importance are safely concents—e.g., the safety of employees and customers,
of occupants and visitors, or of children going to and from school.

A site's value is also influenced by nearby amenities and developments on
adjoining sites such as parks, fine buildings, and compatible conimercial
buildings. TTie types of structures surrounding the property being appraised
and the activities of those who use them can greatly influence site value.

EnvftomiMffttf UohMWtt
In recent yean the federal government has issued many environmental laws
and regulations; state and local governments have added even more. This vast
network of regulations defines the natural and man-made conditions that
constitute environmental liabilities affecting property values. Natural areas to
be protected include wetlands, aquifer rcplenishinftnt areas, and habitats for
endangered or threatened species. Man-made liabilities may be indicated by

3. TheOwAir>taofl990ffaiitaedtheionniaeQfadd-^
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the presence of leaking underground storage tanks (lAJSTs), asbestos, PCBs,
or other hazardous materials. The existence of one or more environmental
conditions can reduce the value of a property or even create a negative value.

The typical appraiser may not have the knowledge or experience needed
to detect die presence of hazardous substances or to measure their quantities.
Like buyers and sellers in the open market, the appraiser must often rely on
the advice of others. Appraiser are not expected or required to be experts m
the detection or measurement of hazardous substances. The role and respon-
sibility of the appraiser in detecting, measuring, and considering environmen-
tal substances affecting a property are addressed in Advisory Opinion 9 of
USPAP and Guide Note 8 of the Appraisal Institute's Guide Notes to the
Standards of Professional Appraisal Practice (see Figure 9.5).

The Property Observation Checklist (Figure 9.6), developed and adopted
by me Appraisal Institute in 1995, is consistent with Advisory Opinion 9 and
Guide Note 8. The checklist provides appraisers conducting property inspec-
ttonswithauniforaijeaByHx^-useguideWfw
presence of possible environmental factors. To the extent possible, vobntary use
of the checklist limits the appraiser's liability. (Note: the checklist was not
developed for ringlc-famifr residential or agricultural properties.)

Even if there is no reason to believe that the property being appraised is
affected by hazardous substances, appraisers ate advised to include a standard
disclaimer or statement of limiting conditwnscciiceraing hazardous substances

, IWBTB §•!£!_ Conrideratlon of Haaardom Substances to the Appraisal Precast

Advisory Opinion 9. which was adopted December 8, 1 992. addresses die following areas of
concern:

* An appraiser wno b requested to complete a checkflstu
nation should only respond to thorn question that can be answered competently by the
appraiser within the Ibnfti of his or her putlcufir expertise.

* An appraiser ma/ reasonably rely on the findings and opinion of qualffied specialists In
environmental remediation and compUance cost estimation.

1 An appraiser may appraise en Interest In real estate that Is or Is believed to be contaminated
°tt*l on the hypothesis that the real estate Is free ctf contamination when 1) the resulting
apprabal Is not mbleadmfr 2) die ctent has been advised of the limitation, md 3) the Ethics Rule
of USKP fa satisfied.
The vahn of an Interest In Impacted or contaminated real estate rnty not b« measurable by simply

compUiiK&cc««

Guide Note 8 was adopted January 1. 1 991. and amended January 25, 1 9M. This guide note takes
to direction from die Competency Rub of USRAP. which requires appraisers to either

have the knowledge end experience necessary to complete a specific appntoal asshjnment
competently

or
disclose their lack of knowledge or experience to the cBent take all stepi necessary or

*11 to complete the assignment competently, and describe In the report their fade of
* SMS""* and the steps taktn to competently complete the assignment



Property Observation CheckUrt Form
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Property Observation ChechiitForm (continued)
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Property Observation Checklist Form (continued)
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£J m their appraisal reports. Such a statement
<*1af?f|ftfl the normal limits of the appraisal,
discloses the appraisers lack of expertise
with regard to hazardous substances, and
disclaims responsibility for matters beyond
the appraiser's experience. (An example of
such a disclaimer is provided in Chapter
26.) The determination of due diligence
remains at issue, even when a disclaimer is
used.

EnvironnwitoJ Sit* Aneunwits and Environmental Property A

Because of the existence of environmental liability laws and the significant
effect that environmental contamination may have on a given property,
appraisers and properly owners or purchasers should make reasonable
inquiries to determine whether there is a likelihood mat a particular property
may be affected by either apparent or latent environmental conditions. Today
this is as common as testing for termites, hidden structural problems, and
other factors that may influence value. Most appraisers and property owners
are not trained and qualified to make technical assessments, but reasonable
examination and inquiry can produce evidence of conditions that axe already
known to the market

In most parts of the country, lenders commonly require a specific
environmental study before a loan for an UKome^producbg property is
processed. While formal studies are less common for tm^fimuTy residential
properties, lenders and secondary markets officials may require studies in
Superfimd areas and other areas known to have possible environmental
contamination to ensure that the condition does not adversely affect the
property for which a loan is proposed (see Figure 9.7).

Most environmental site assessments (ESAs) or environmental property
assessments (EPRAs) required for real estate transactions are conducted by
environmental consultants who are trained to investigate a broad range of
environmental issues.

An environmental assessment cannot guarantee that a property is totally
free of hazardous substances. An investigation does provide limited legal
protection for the innocent purchaser, however, and a reasonable margin of
assurance that contamination from hydrocarbons, asbestos, PCBs, or other
hazardous substances is unlikely. To guarantee that a property is completely

free of 5Xffi*nrnTrtBttfgJ cv^ry building
component would have to be examined
for asbestos and every cubic foot of soil
and groundwater to the earth's core would
have to be tested. The science of various
environmental conditions and the laws
relating to liabilities continue to change as



Environmental Site Annulments

Many real estate trumcttora require ___ ___ _ ^ _

Phase I • Sta visit (Interview occupants of the subject and neighboring properties and look
for S|BM of contamination such »«ajiiedgoi«dd^
of Inconsistent surhce height or depth, uneren pavement, or the presence of drums
or other debris)

• Examinitiofl of aerial photographs
• Study of recordi kept by local, sate, and federal environmental agenda
• Review of pertinent rejufatory kgtetotion

V a Pha» I environmental assessment uncovers evidence of possible contamination or put or
present vtohttoni ipf environmental regulations, then: __ _______

Phase n • Invasive ampllng of the toll
If contaminants are present, then: _ _____ _
Phase in • Further InvailvestrnpHr̂  of jofl to esaWIsh the hcroorrtalindvertfcile^^

son and pmndvnter contamEratton
• UwaHya plan for remediation or mitigation b dewbped, including a timetable and

lnr(ChhasK Appnhil Inritu* 19M). 78-80.
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knowledge of and experience mth these
conditioos increase.

Special Characteristics of Rural,
Agricultural, or Resource Land
Rural or agricultural resource lands have
specific charaxteriitica that appraisers
should investigate to describe these
properties adequately.

' Soil Precise sofl surveys that indicate
the soils found on properties, appro-
priate oops, and expected production
are often avwlable (seeF^ure 9.8).
These surveys ate useful in comparing
agricultural properties.

The kgal right to water is as impor-
tant to die value of a property as the
physical source of the watet Although



•water rights vary gready dxcoughout the United States, state law, as
administered by the state department of
government agency, have die greatest infhbcnce on access to water. Eri-
dcnce of water rights may be in the form of a contract with the Water and
Power Resources Service (formerly the U.S. Bureau of Reclamation) or a
public urflity water distributor. Water rights may also be given by an
individual state certificate or decree, by shares of stockin an irrigation
company, or by location in an organized irrigation district The long-term
dependability and cost of adequate drainage and water supplies should be
analyzed. (Evaluating on-site drainage and irrigation may require special
expertise.) For an appraisal of irrigated properties, it is always necessary to



know whether the water rights are appurtenant to the land or transferable
separately from the land. If water rights do not transfer with the land, the
property's value may decline significantly and its highest and best use may
be changed.
Climate. General climatic conditions and growing seasons can affect crop
production and, therefore, land value.

• Potential crofts. The crops grown on a properly are related not only to
climate, soil, and irrigation, but also to the availability of labor, transpor-
tation, and access to die markets that nuke, transport, and sell the
products produced from crops.

• Environmental controh. Cropping patterns are influenced by regulations
on herbicides, insecticides, fertilizers, air and water pollution, and
wildlife protection. Underground storage tanks, asbestos in farm build-
ings, and catde vats are common environmental liabilities.

• Mineral rights. The presence of precious metals, oil and gas, sand and
gravel, quarry red rock such as building stone, day deposits, or gemstones
on a plot of land can affect its vahie; as with water rights, the legal right
to extract all minerals contained in or below the surface of a property is



at important as ownership of die land
itsel£ Mineral rights may be granted
with surface rights or without surface
entry because the mineral estate is the
dominant tenant in most states*
Various lease and ownership relation
ships maybe in effect and should be
investigated.

Although the environmental
liabilities associated with industrial

plants axe well known, many of the same liabilities may be present in
other properties. One cannot assume that green rural properties that
appear clean are actually free of environmental liabilities. In the 1940s
and 1950s, fanners commonly used cattle vats—Le., trenches filled vim
fuel oil through which cattle were led to rid them of mites and small
insects. The fuel oil was often treated with DDT and other pesticides.
When this practice fell into disuse, the trenches were rimpry filled in.
Farms often have aging underground storage tanks that held gasoline
used to foel firm vehicles. Farmland may also be contaminated by the
accumulation of fertilizers and pesticides. Old railroad beds can consti-
tute an environmental hazard because railroad ties were commonly
soaked in creosote-filled trenches dug on rite when tracks were laid.
Timberlands are not free of contaminants either. Old turpentine stills are
often found in areas where forests were once harvested.
Other consukmtions. The location of wildlife habitats, the distances from
populated areas, and the potential for recreational land uses are among
the many other considerations to be analyzed in appraising agricultural
land. Special tax provisions, such as reduced taxes on agricultural or
resource properties, should also be studied.4

4. Ebr a thorough discunioo of the methodi wed to deicribe and aul.;)ne the significant
cbiiBCttrittici of land need fir agncolmnl production, ne American Society of Finn
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>TCO 179678/10-66737

Tax Statements To:

Not,, Oregon 97461 tt°-°° S2°-°° «»•» •»-«
y

QUIT a AIM DEED

KNOW ALL MEN BY THESE PRESENTS, That Central Oregon & Pacific Railroad,
Inc., a(n) Delaware, hereinafter called "Grantor." for the consideration hereinafter slated, docs
hereby release and quitclaim unto Swanson Bros. Lumber Co., Inc., an Oregon corporation, with
an address of P.O. Box 309, Noti, Oregon 97461, hereinafter called "Grantee," all of that certain
real property situated in Noti, County of Lane, State of Oregon, as more particularly described in
the Exhibit "A" attached and hereby made a part hereof, (the "Premises"), subject to all covenants,
leases, licenses, conditions, restrictions, exceptions, easements, rights-of-way, rights-of-access,
agreements, reservations, encumbrances, liens and other matters whether of record or not; any
matters which would be disclosed by survey, investigation or inquiry, and any tax, assessment or
other governmental lien against the Premises.

AND, MORE SPECIFICALLY SUBJECT TO those exceptions and reservations
contained in that certain deed dated December 31, 1994 from Southern Pacific Transportation
Company to the Grantor which was recorded in the land records of Lane County as Document No
95000176, on January 3, 1995.

RESERVING unto Grantor, and its lessees, licensees, designees, successors, and assigns,
the ownership of all existing signal and communications equipment, crossing warning and
protection devices, and other railroad-related facilities located above, below and upon the
Premises (hereinafter the "Equipment"), along with an exclusive easement tor the operation, use,
maintenance, relocation, repair, removal, and all additional actions related to the existence of the
Equipment.

AND FURTHER RESERVING unto Grantor, and its lessees, licensees, designees,
successors, and assigns, a perpetual, exclusive easement over, under, above, and across that
certain property which is described as follows.

Beginning at the Southwest corner of Section 29. Township 17 South, Range 6 West of
the Willamette Meridian, thence N89°47t07"E, along the South line of said Section 29, a
distance of 1390.10 feet to a 3/4" iron pipe on the East line of Sailor Road; thence
N00°2438" W, along the East line of Sailor Road, a distance of 145.87 to the true point of
beginning; thence N89°40>49"E, 150.00 feet; thence NOO°24I38"W, 19.31 feet; thence
along the arc of a 2839 93 fool radius curve to the left (the long chord of which bears
N89°55*38"W, 100.92 feet), a distance of 10092 feet to a 5/8" iron rod; thence
S89040>49NW, 49.09 feet to a 5/8" iron rod on the East line of Sailor Road; thence
SOO°24'38"E, 20.00 fret to the true point of beginning.

Afler Recording Return To
We* lera Pioneer Title Cb.

PO BH 10146
R 91440
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for any and all railroad purposes including, but not limited to. the laying of railroad track, the
operation of trains, the storage of railroad equipment, accessing other adjacent railroad property,
and*bther uses related to railroad operations.

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and
assigns forever.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN
THIS INS1TUJMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND
REGULATIONS. BEFORE SIGNING OR ACChlTING THIS INSTRUMENT, THE PERSON
ACQUIRING FEE TITLE TO TOE PROPERTY SHOULD CHECK WITH THE APPROPRIATE
CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES. [ORS
93.040(1)]

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A
FIRE PROTECTION DISTRICT PROTECTING STRUCTURES THE PROPERTY TS
SUBJECT TO LAND USE LAWS AND REGULATIONS. WHICH, IN FARM OR FOREST
ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR SITTING OF A RESIDENCE AND
WHICH LIMIT LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN
ORS 30.930 IN ALL ZONES BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE
PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE
APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED
USES AND EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

Grantee, by the acceptance hereof acknowledges thai Grantor is operating (and will
continue to operate) a railroad upon its adjoining property, and recognizes that such operation may
create some noises and vibrations affecting the Premises Grantee accepts the Premises subject to
such noises aud vibrations, and hereby covenants to release Grantor from all liability, cost and
expense resulting therefrom

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs, legal
representatives or assigns, shall maintain the existing drainage on the Premises in such a manner as
to not impair adjacent railroad right-of-way drainage and to not redirect or increase the quantity or
velocity of surface water runoffor any streams into said Grantor's drainage system or upon the
right-of-way or other lands and facilities of Grantor. If said Premises or existing drainage are
modified or improved, Grantee agrees to construct and maintain, in accordance with all applicable
statutes, ordinances, building and subdivision codes, covenants and restrictions, an adequate
drainage system from the Premises to the nearest public or non-Grantor owned drainage or storm
sewer system, in order to prevent tlie discharge of roof, surface, stream and other drainage waters
upon said right-of-way or upon other adjacent lands and facilities of Grantor.

Fthibu 5
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Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor that Grantor
shall not be required to erect or maintain any fences, railings or guard rails along any boundary
lines between the Premises and the adjacent land(s) of Grantor or of any other company affiliated
with Grantor, or be liable for or required to pay any part of the cost or expense of erecting or
maintaining such fences, railings or guard rails, or any part hereof; or be liable for any damage, loss
or injury that may result by reason of the non-existence or the condition of any fences, railings or
guard rails or the absence thereof Grantee covenants and agrees that it shall erect and forever
maintain a fence along the trackside boundary of the Premises, said fence or barricade to be subject
to the approval of Grantor's General Manager.

Grantee, by the acceptance hereof, expressly acknowledges dial Grantee is buying the
Premises in an "AS IS" condition and that Grantee has relied upon its own independent
investigation of the physical condition of the Premises. Grantee hereby releases Grantor and
Grantor's shareholders, officers, directors, agents and employees from all responsibility and liability
regarding the condition (including, but not limited to, the physical condition or presence of
hazardous materials), valuation or utility of the Premises.

The above covenants shall run with the title to the Premises conveyed, and bind upon the
Grantee, Grantee's heirs, legal representatives and assigns, or corporate successors and assigns,
and anyone claiming title to or holding Premises through Grantee.

The true and actual consideration paid for the transfer, stated in terms of dollars, is
S120.000.00. (ORS 93.030)

In construing this Deed and where the context so requires, the singular includes the plural,
and all grammatical changes shall be implied to make the provisions hereof apply equally to
corporations and individuals

IN WITNESS WHEREOF, the Grantor has executed this instrument this 26 day of
Apnl, 2002; if a corporate Grantor, it has caused its name to be signed and its seal affixed by its
officers duly authorized thereto by order of its Board of Directors.

GRANTOR: Central Oregon & Pacific Railroad, lac.

ToddN. Cecil
Title: Vice President - Real Estate

Exhibit 5
Page 3



STATE OF TEXAS )
)«.

COUNTY OF BEXAR )

On this 1L day of April, m the year 2002, before me,
a Notary Public in and for the County of Bcxar, State of Texas, personally appeared fodd N.
Cecil, known to me (or proved 10 me on the baus of satisfactory evidence) to be the person(s)
who executed the within instrument as Vice President-Real Estate, for and on behalf of Central
Oregon ft Pacific Railroad, Inc , therein named and acknowledged to me that such corporation
executed the within instrument pursuant to its by-laws or a resolution of its board of directors.

OQfiOTHY NICHOLSON
UVCOWKSKWEVIREB

Notary Public

My Commission Expires: ** j9~ <*o

(Exhibit 5
Page 4



EXHIBIT MA"

PARCEL 1

Beginning at the Southwest corner of Section 29, Township 17 South, Range 6 West of the
Willamette Meridian; thence N89°47t07"E, along the South line of said Section 29. a distance of
1330.10 feel to a 3/4" iron pipe on the West line of Sailor Road; thence NOO(>24'38HWf along the
West line of Sailor Road, a distance of 215.75 feet to a 5/8" iron rod, said point being the true
point of beginning; thence, continuing along the West line of Sailor Road, NOOQ24'38"W, 375.12
feet to a 5/8" iron rod on the South line of State Highway No. 126; thence S87°l 5'49"W, along
the South line of said Highway, a distance of 198 06 feet to a 5/8" iron rod on the East line of
Vaughn-Noli Road; thence along the East line of said Road the following courses:
S18°56WW, 335.68 feet to a 5/8" iron rod, and along the arc of a 746.20 foot radius curve to
the right (the long chord of which bears S20°59*28IIWf 53.53 feet), a distance of 53.54 feet to a
5/8" iron rod; thence N89°40l49ftE, 328 63 feet to the true point of beginning, containing 2.23
acres of land, more or less.

PARCEL II

Beginning at the Southwest comer of Section 29, Township 17 South, Range 6 West of the
Willamette Meridian; thence N89°47W"E, along the South line of said Section 29, a distance of
1390.10 feet to a 3/4" iron pipe on the East line of Sailor Road, said point being the true point of
beginning, thence continuing along the South line of said Section 29, NWMTWE, 788.95 feet
to a 5/8" iron rod on the Southerly line of the Central Oregon & Pacific Railroad right-of-way,
said point being 100.00 feet distant (measured at right angles to the centcrhne) from the
centerline of the existing railroad tracks, thence along the arc of a 2764.93 foot radius curve to
the right (the long chord of which bears S66°01'25ltEl 906.54 feet), a distance of 910.60 feet to a
5/8" iron rod; thence N33°24I42TS, 75.00 feet to a 5/8" iron rod; thence along the arc of a
2839 93 foot radius curve to the left (the long chord of which bears N73°46WW, 1677.55 feet),
a distance of 1702.86 feet to a 5/8" iron rod; thence S89P40I49"W, 49.09 feet to the East line of
Sailor Road, thence SOO°24'38"E, 165.87 feet to the true point of beginning, containing 4.14
acres of land, mare or less.

Page I of2
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PARCEL III

Beginning ai the Southwest comer of Section 29, Township 17 South, Range 6 West of the
Willamette Meridian; thence N89°4707IIE, along the South line of said Section 29, a distance of
1390.10 feet to a 3/4" iron pipe on the East line of Sailor Rood; thence N00°24'38" W, along the
East line of Sailor Road, a distance of 215.86 feet to a 5/8" iron rod, said point being the true
point of beginning, thence N89040'49nE, 48 62 feet to a 5/8" iron rod; thence along the arc of a
2889 93 foot radius curve to the nght (the long chord of which bears S73°46'00"E, 1707.08 feet),
a distance of 1732.84 feel to a 5/8" iron rod. thence N33°24142"E, 75 00 feet to a 5/8" iron rod on
the Northerly line of the Central Oregon & Pacific Railroad right-of-way, said point being 100.00
feet distant (measured at right angles to the centcrlme) from the centerline of the existing railroad
tracks; thence along the arc of a 2964.93 foot radius curve to the left (the long chord of which
bears N73°46'00<IW, 1751.38 feet), a distance of 1777.82 feet; thence S89°40'49NW, 47.92 feet to
the East line of Sailor Road; thence SOO°24'38"E, 75.00 feet to the true point of beginning,
containing 3.11 acres of land, more or less

Page 2 of2
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Presented by Jay DeVoe
GOCA1

5/14/2008 11 33 12 AM

Tax ID:
Prop Addr:
City/State/Zip:

1702008
UNKNOWN
ANYTOWNE OR 00000

LANE COUNTY, OR

OWNER
INFORMATION

Ownor Name: SWANSON BROS LUMBER CO INC
Owner Addr: PO BOX 309
City/State/Zip: NOT! OR 97461

LAND INFORMATION
Lot SF: 137649 Acreage: 316

Year Built:
Bldg Type:
Fireplace:
Phy Deprec:
Exterior Wall:

BUILDING INFORMATION
Bedrooms:
Bathrooms:
Living SF:
1st Floor SF:
2nd Floor SF:

Garage SF:
Gar/Attic:
Heat Method:
Roof Shape:
Roof Mat:

Deed Type
SALES INFORMATION

Sale Date Sale Price

Current:
Prior:

Tax Year:
Tax Amt:

QUITCLAIM DEED

2007 L
S535 22 Ir

4/26/2002

TAX INFORMATION
LandVal: $77.318
Impv Val: $0
Assessed Vat: $54.700

$120.000

Real Mrkt Val: $77,318

•LEGAL INFORMATION
Prop Class:
Occpncy Code:
Area:
Prop ID:
Stat Class:

300 - INDUSTRIAL LAND OR LAND WITH WELL AND SEPTIC

02816
1196868

Neighborhood: 90501

Map Code: 17-06-29-3-0-10500 Tax Lot:
Township: 17
Section: 29
Range: 06
Qtr Section: 3
16th Section: 0

10500

e RMLS"* 2008 ALL RIGHTS RESERVED - INFORMATION NOT GUARANTEED AND SHOULD BE VERIFIED

Exhibit S
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EXHIBIT 6



QUITCLAIM DEED

THIS INDENTURE WITOESSETH, That CENTRAL OREGON &
PACIFIC RAILROAD, INC, aDelaware corporation, ("Grantor") having a mailing
address of c/o Real Estate Department, 1355 Central Parkway South, Suite 700, San
Antonio, Texas 78232, Releases and Quit-Claims to GARY WAGGONER and KARIN
WAGGONER, a married couple, whose address is 1105 Decker Point Road, Reedsport,
Oregon 97467, ("Grantee"), for and in consideration of Ten and No/100 Dollars ($10.00)
and other good and valuable consideration, the receipt whereof is hereby acknowledged, all
of its right, title and interest in and to all of that certain real property situated in Reedsport,
County of Douglas, State of Oregon, as more particularly described in the Exhibit "A"
attached and hereby made a part hereof (the "Premises"), subject to all covenants, leases,
licenses, conditions, restrictions, exceptions, easements, rights-of-way, rights-of-access,
agreements, reservations, encumbrances, liens and other matters whether of record or not;
any matters which would be disclosed by survey, investigation or inquiry; and any tax,
assessment or other governmental lien against the Premises, together with all buildings,
structures and improvements, and all and singular the rights, alleys, ways, waters,
privileges, hereditaments and appurtenances to the Premises belonging or in anyway
incident or appertaining (other than Excepted or Reserved herein).

Said property being a part of the same property conveyed by Southern Pacific
Transportation Company to Central Oregon & Pacific Railroad, Inc. by deed dated
December 31, 1994 and recorded among the land records of Douglas County, Oregon on
Recorded January 3, 1995 in the Land Records of Douglas County, Instrument No: 95-
00007, Book 1332, Page 767 hereinafter "Prior Deed").

SUBJECT TO any existing encumbrances which may or may not be revealed by an
inspection of the Premises, all existing roads and public utilities; reservations, exceptions,
easements and restrictions, both of record and not of record; any applicable laws; taxes and
assessments, both general and special, which become due and payable after the date of
conveyance and which Grantee assumes and agrees to pay.

AND, FURTHER SUBJECT TO those specific reservations, conditions and/or
exceptions made by and in favor of Southern Pacific Transportation Company, its
successors and assigns, in the Prior Deed, which may affect the hereinbefore described
portion of the properties conveyed therein and thereby.

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs,
successors and assigns forever.



THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE
LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS
INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY
SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING
DEPARTMENT TO VERIFY APPROVED USES. [ORS 93.040(1)]

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE
WITHIN A FIRE PROTECTION DISTRICT PROTECTING STRUCTURES. THE
PROPERTY IS SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH, IN
FARM OR FOREST ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR
SITTING OF A RESIDENCE AND WHICH LIMIT LAWSUITS AGAINST FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN ALL ZONES BEFORE
SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND
EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

Grantee acknowledges that Grantor is operating (and will continue to operate) a
railroad upon its adjoining property, and recognizes that such operation may create some
noises and vibrations affecting the Premises. Grantee accepts the Premises subject to such
noises and vibrations, and hereby covenants to release Grantor from all liability, cost and
expense resulting therefrom.

Grantee, by the acceptance hereof hereby covenants and agrees with Grantor that
Grantor shall not: be required to erect or maintain any fences, railings or guard rails along
any boundary lines between the Premises and the adjacent land(s) of Grantor or of any other
company affiliated with Grantor, or be liable for or required to pay any part of the cost or
expense of erecting or maintaining such fences, railings or guard rails or any part hereof; or
be liable for any damage, loss or injury that may result by reason of the nonexistence or the
condition of any fences, railings or guard rails or the absence thereof Grantee covenants
and agrees that it shall erect and forever maintain a fence along the northern (trackside)
boundary of the Premises, said fence or barricade to be subject to the approval of Grantor.

Grantee, by the acceptance hereof; hereby covenants that it, its successors, heirs,
legal representatives or assigns, shall maintain the existing drainage on the Premises in such
a manner as to not impair adjacent railroad right-of-way drainage and to not redirect or
increase the quantity or velocity of surface water runoff or any streams into said Grantor's
drainage system or upon the right-of-way or other lands and facilities of Grantor. If said
Premises or existing drainage are modified or improved, Grantee agrees to construct and
maintain, in accordance with all applicable statutes, ordinances, building and subdivision
codes, covenants and restrictions, an adequate drainage system from the Premises to the



nearest public or non-Grantor owned drainage or storm sewer system, in order to prevent the
discharge of rooi; surface, stream and other drainage waters upon said right-of-way or upon
other adjacent lands and facilities of Grantor.

Grantee accepts the Premises in "as is" condition as of the date of this conveyance.
Grantee expressly assumes all obligations, liability and responsibility for physical and/or
environmental condition of the Premises, prior to and including the date of conveyance,
and agrees to defend, protect, indemnify and hold Grantor harmless from any and all loss,
damages, suits, penalties, costs, liability, and/or expenses (including, but not limited to
reasonable investigative and/or legal expenses) arising out of any claim(s), present, past or
future, for loss or damage to any property, including the Premises, injuries to or death of
any persons), contamination of or adverse effects upon the environment (air, ground or
water), or any violation of statutes, ordinances, orders, rules, or regulations of any
governmental entity or agency, caused by or resulting from presence or existence of any
hazardous material, hazardous substance, or hazardous waste in, on or under the
Premises. Grantee acknowledges mat the provisions of this paragraph and the condition of
the Premises have been considered as part of the consideration for this conveyance.

The above covenants shall run with the title to the Premises conveyed, and bind
upon the Grantee, Grantee's heirs, legal representatives and assigns, or corporate successors
and assigns, and anyone claiming title to or holding Premises through Grantee.

The true and actual consideration paid for the transfer, stated in terms of dollars is
$22,500.

Send tax statements to: GARY & KARIN WAGGONER
12 05 Decker Point Road
Reedsport, Oregon 97467

In construing this Deed and where the context so requires, the singular includes the
plural, and all grammatical changes shall be implied to make the provisions hereof apply
equally to corporations and individuals.



In Witness Whereof the said CENTRAL OREGON & PACIFIC RAILROAD,
INC. has hereunto set its seal, effective this 22nd day of June, 2006.

CENTRAL OREGON & PACIFIC
RAILROAD, INC.

J
Todd N.Cecil
Vice President

STATE OF TEXAS

COUNTY OF BEXAR

)
) SS:
)

Before me, the undersigned, a Notary Public in and for said County, this 22nd day of
June, 2006, came Todd N. Cecil, Vice President, on behalf of Central Oregon & Pacific
Railroad, Inc. and acknowledged the execution of the foregoing instrument.

Witness my hand and official seal

'jt&s L 1/̂ Lks

Name: Kelly C. Houston

Residing in Bexar County, Texas

My Commission Expires: April 30, 2010
KEUVC HOUSTON

My Commluton Expires
ApfU30.2010



QUITCLAIM DEED

THIS INDENTURE WITNESSETH, That CENTRAL OREGON & PACIFIC
RAILROAD, INC., a(n) Delaware corporation, ("Grantor") having a mailing address of
333 S.E. Mosher, Roscburg, Oregon 97470, Releases and Quit-Claims to DEAN
WALKER, a(n) Individual corporation, whose address is 245 Meadow Slope Drive,
Talent, Oregon 97540, ("Grantee"), all of its right, title and interest in and to all of that
certain real property situated in Ashland, County of Jackson, State of Oregon, as more
particularly described in the Exhibit "A" attached and hereby made a part hereof, (the
"Premises"), subject to all covenants, leases, licenses, conditions, restrictions, exceptions,
easements, rights-of-way, rights-of-access, agreements, reservations, encumbrances, liens
and other matters whether of record or not; any matters which would be disclosed by
survey, investigation or inquiry; and any tax, assessment or other governmental lien against
the Premises, together with all buildings, structures and improvements, and all and singular
the rights, alleys, ways, waters, privileges, hereditaments and appurtenances to the
Premises belonging or in anyway incident or appertaining (other than Exceptcd or
Reserved herein).

Said property being a part of the same property conveyed by Southern Pacific
Transportation Company to Central Oregon & Pacific Railroad, Inc by deed dated
December 31, 1994 and recorded among the land records of Jackson County, Oregon on
January 6,1995, Instrument Number 95-010171 hereinafter "Prior Deed").

SUBJECT TO any existing encumbrances which may or may not be revealed by an
inspection of the Premises, all existing roads and public utilities; reservations, exceptions,
easements and restrictions, both of record and not of record; any applicable laws; taxes and
assessments, both general and special, which become due and payable after the date of
conveyance and which Grantee assumes and agrees to pay.

AND, FURTHER SUBJECT TO those specific reservations, conditions and/or
exceptions made by and in favor of Southern Pacific Transportation Company, its
successors and assigns, in the Prior Deed, which may affect the hereinbefore described
portion of the properties conveyed therein and thereby.



TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs,
successors and assigns forever.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE
LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS
INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY
SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING
DEPARTMENT TO VERIFY APPROVED USES. [ORS 93.040(1)]

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE
WITHIN A FIRE PROTECTION DISTRICT PROTECTING STRUCTURES. THE
PROPERTY IS SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH, IN
FARM OR FOREST ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR
SITTING OF A RESIDENCE AND WHICH LIMIT LAWSUITS AGAINST FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN ALL ZONES BEFORE
SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND
EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

Grantee acknowledges that Grantor is operating (and will continue to operate) a
railroad upon its adjoining property, and recognizes that such operation may create some
noises and vibrations affecting the Premises. Grantee accepts the Premises subject to such
noises and vibrations, and hereby covenants to release Grantor from all liability, cost and
expense resulting therefrom.

Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor that
Grantor shall not. be required to erect or maintain any fences, railings or guard rails along
any boundary lines between the Premises and the adjacent land(s) of Grantor or of any other
company affiliated with Grantor; or be liable for or required to pay any part of the cost or
expense of erecting or maintaining such fences, railings or guard rails or any part hereof; or
be liable for any damage, loss or injury that may result by reason of the nonexistencc or the
condition of any fences, railings or guard rails or the absence thereof Grantee covenants
and agrees that it shall erect and forever maintain a fence along the northern (tracksidc)
boundary of the Premises, said fence or barricade to be subject to the approval of Grantor.

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs,
legal representatives or assigns, shall maintain the existing drainage on the Premises in such
a manner as to not impair adjacent railroad right-of-way drainage and to not redirect or



increase the quantity or velocity of surface water runoff or any streams into said Grantor's
drainage system or upon the right-of-way or other lands and facilities of Grantor. If said
Premises or existing drainage are modified or improved, Grantee agrees to construct and
maintain, in accordance with all applicable statutes, ordinances, building and subdivision
codes, covenants and restrictions, an adequate drainage system from the Premises to the
nearest public or non-Grantor owned drainage or storm sewer system, in order to prevent the
discharge of roof, surface, stream and other drainage waters upon said right-of-way or upon
other adjacent lands and facilities of Grantor.

Grantee accepts the Premises in "as is" condition as of the date of this conveyance.
Grantee expressly assumes all obligations, liability and responsibility for physical and/or
environmental condition of the Premises, prior to and including the date of conveyance, and
agrees to defend, protect, indemnify and hold Grantor harmless from any and all loss,
damages, suits, penalties, costs, liability, and/or expenses (including, but not limited to
reasonable investigative and/or legal expenses) arising out of any claim(s), present, past or
future, for loss or damage to any property, including the Premises, injuries to or death of any
person(s), contamination of or adverse effects upon the environment (air, ground or water),
or any violation of statutes, ordinances, orders, rules, or regulations of any governmental
entity or agency, caused by or resulting from presence or existence of any hazardous
material, hazardous substance, or hazardous waste in, on or under the Premises. Grantee
acknowledges that the provisions of this paragraph and the condition of the Premises have
been considered as part of the consideration for mis conveyance.

The above covenants shall run with the title to the Premises conveyed, and bind
upon the Grantee, Grantee's heirs, legal representatives and assigns, or corporate successors
and assigns, and anyone claiming title to or holding Premises through Grantee

The true and actual consideration paid for the transfer, stated in terms of dollars is
$151,056.

Send tax statements to: Dean Walker
245 Meadow Slope Drive
Talent, Oregon 97540

In construing this Deed and where the context so requires, the singular includes the
plural, and all grammatical changes shall be implied to make the provisions hereof apply
equally to corporations and individuals.



In Witness Whereof, the said CENTRAL, OREGON & PACIFIC RAILROAD,
INC. has hereunto set its seal, effective this .:£lfA day of ' $A&&LL€-I. , . 2005.

CENTRAL OREGON & PACIFIC
RAILROAD,

ToddN. Cecil
Vice President

STATE OF TEXAS

COUNTY OF BEXAR

)
) SS:
)

Before me, the undersigned, a Notary Public in and for said County, thi
.W^ 2005, came Todd N. Cecil, Vice President, on behalf of Central Oregon

'& Pacific Railroad, Inc. and acknowledged the execution of the foregoing instrument.

Witness my hand and official seal.

My Commission Expires:

KELLY C. HOUSTON
V COMMISSION FXPIP-.S

i
Printed Name fCc ///./

Residing in Bt'

J/f>n / JO. 7

County.
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QUITCLAIM DKKO

THIS INDKIVTURC WITNESSVTH. That CENTRAL OREGON * PACIFIC
RAILROAD, INC.. a Delaware corporation ("Qrantor*). having • muling address of 335
SE Moaher. RoMburft. Oregon 9W7Q, Rckues and Quit-Claim* to GRANGE CO-
OPKRATIVC SUPPLY ASSOCIATION, INC. an Oreem corpomlon. wbosr oddiw
is P.O. Box 3637. Central Pokik Onsen 913O2 (-Onnlee11). All of Ilinghl. llllffHid
mtere.'U In md to all of ihm ceiultt ml property xhwicd in Central Point. County of
Jachflon. Stwc AfOrvym. n more DMikutarly deicnbed in lh> Exlubil "A" attached and
haraby made. • part heraor. (the "I'remt •••*). aun|Mt IB all covenants leatu. Hccnies.
condlikNW. rtMnuilom. excepliwu •ucmtnu. rlsnu f̂-wny. rî hu ̂ f-^eew. agnenwnls.
KHrvsUons. miMfltonncca, li«ni and nhar maiieri whether oFreconl or not. any maiiera
which ̂ Mtuld bPdlKloaad by aurray. InveatlgBUon or inquiry; and any lax. auessment or
nHwr Hovwmnanul lien avdniL ina Premlte*. together with all buildings, structure* onil
improvements, wd all and aingulv die right*, altayi. waya. waun. pnvtUiaa.
neffeiuamcnia and »ppunenew*f to the PremUes belnnnlni: or in anyway Incident or
nppeiMlnfnn (mher than Dtcepud or Hcaerved herein)

RESERVINCS i«mo Graninr the owncrtnip In and 10 all irack(a) and other track
material (Indudlnu twitchcc. Mgnals. and ballaii) withm and on die Premiatc. Granior
ritall have Ihe option 10 remove, at iu aole coal and a^peni*. all tuoh lrack(e) and other
track material within the Picniiwa within aixty (60) day* or Ihe clounK oFthis tale In Uw
evenl orGtantor'n Failure to reman* the Ireekti) and track moleriak from OMS Prtmivee
wnihiii Una time nenod. the track (a) and track maierlali will ainarntticalljr become the
properly nFCtoajilee

RBBCAVING unto Orantor, and Grantor*! Irireut. heenteet.
aucceaaara. and aaainna. the ownenhip of all exnting railnud algnal and conimuntculi>n»
«|uipmanL railroad cnuslng warning and protection devices, poles, cables and Mher
anclHary fMillliaa leoaled above, below and upon the PremiMi (hereinafter eolteeUvely
rehmad to as Ihe •'EqulpmenO- alonn with an exclusive eauemeni RH dw bftncni of
GraflMT. and Grantor's lemces. Ikcnsees. deilyncem. succours, and •iilgnt over, above.
upon and aeroas the Prcmbcs for llie operation, use, instollaiion. maintenance, relocation
repair, end removal uf Equipment.

Said properly baln| a pan of the same prap*ti> eonveyed by Souihcm Pacific
Transnoruilon Company to Central Ore«t**\ * Pacific Railroad. Inc by deed dated
December ji. i«g4 «nd recorded emong ihe land rtxonls of Jackson County. Oregon on
January 3. I9»$. ImirvmcM Mo 95-00050 (hereinafter "Pr«w Deed-)
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SUDJnCT TO any mining encumbrance* which may or may not be reveahtd by mn
Inspection ofUw Premise* •!! cxlMlng «»•» «td public Willtta, fncnmiona. «*cejaUw.
••irmanii and restriction*. both of record and not of maiaV. any applicable lawa. laxca Mid
•aenmenia. both Rtnnal »nd spaelal. which become due and payable afcr the dam of
conveyance and which GnMiaaaanimea aad agreci M pay.

AND. FURTHER SUBJECT TO thott apcciHc mervMiOM. conditions inVar
ewnpuom nud« by and In favor orsomhcm Pacific TraapoitMkm Company. Iu
•wcauon and auiyn*. in iha Prior Deed, which way affect the htnlnbkftm dncritad
potllon or MM ptopntlM conveyed Oienln and thereby.

TO HAVE AND TO HOLD ihc uma unto GnniM and Oramee'i hem.
aucccMota and amgni foravcr.

IIIIS INSTRUMENT WILL NOT ALLOW USE OP TIIE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USB
LAWS AND REUULA1 IONS. BETORE SIGNING OR ACCEPTING TIMS
INSTRUMENT. THC PERSON ACQUIRING PEE IITLE TO THE PROPERTY
SIKHILD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING
DEPARTMENT TO VERIFY APPROVED USES (ORS 93 040(1)]

TIIE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE
WITHIN A FIRE PROJECTION DISTRICT PROTECTING STRUCTURES. THE
PROPERTY IS SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH. IN
FARM OR FORCSr ZONES. MAY NOT AUTHORIZE CONSTRUCTION OR
SIFTING OF A RESIDENCE AND WHICH LIMIT LAWSUITS AGAINST FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30920 IN ALL ZONES BEFORE
SIGNING OR ACCEPTING IIIIS INSTRUMENT, TIIC PERSON ACQUIRING FEE
TITI E TO THE PROPERTY SI IOULD CHECK WITH THC APPROPRIA1 E CITY OR
COHNIY PLANNING DEPARTMENT K> VGRIFY APPROVED U8LS AND
hXIS I ENCK OF FIRB PROTECTION TOR SI RUCTURIIS-

hitowlnlcM ihat Gnnior i« opanlinB (and will eominue to oparaia) a
railroad upon Iu adjoining nropwny. and wcBjpVntt thai Mich oparailon may craata tome
nolaa and vibntiom •Hbdirtv lit* Pimmwe*. Oraniee accept* lha Picmlici autajrel to IIM.II
nolm and vibntiom. and htnby oowenHil* in rekaM Oranivr Ikom all liability, imi and
t»pcmc mulling thucfVom.

Gramae. by the acccpunca htrcof, harcoy covcnanu and agreci wiih Orantar thai
Gfantw shall not. be required lo «rcct or mahtfain any fcncci. ittiliflfti or guard ralb alom
any noundar> lines beiwwn the Prcrmies and lha adjacent land(i) orOrantor or of any other
cnmpany nmiiaiad with Granlon or be liable Tor or requited IP po> any part of the COM or
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IN WITNESS WHEREOF. ttw nid CKNTR At. OREGON A PACIFIC
RAILROAD*. INC. hM twmuiio m in ami, crrectivc ihto /g day of Juiw. 3004.

CENTRAL OREGON A PACIFIC
RAILROAD, INC.

Vice

STATE OP TEXAS

COUNTY OV BCXAR
SS:

Befom me. (he undenlinwl.» Notiwy PabllB hi and tor «U Couniy. ih'n £jdoy or
June, 2004, run Tudd N. Cecil, Vtar rmutenl. on betairorCMiml Orapon A Pad lie
RaUntd. Inc. and •cbnowlBdBed Uw nucuiton orita foKcaing huinumnt

WhiMK my h«id and ofliclri

My Cmnmiufwi EUpiru.
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Alter recording return to:
Central Oregon & Pacific Railroad, Inc.
c/o Real Estate Department
4040 Broadway, Suite 200
San Antonio, Texas 78209

Divlaion of Chitf Deputy Cltrk
Lww County Deeds and Rtcords
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QUIT CLAIM DEED

KNOW AIJL MEN BY THESE PRESENTS, Tnat Central Oregon &Padflc Railroad,
1*) Delaware, hawnafter called "Grantor,11 fatheconsidendoahBrriiiato6Etated,does

hereby release and quitclaim unto Kay M. Larson, a(n) individual, with an address of 3890 Vine
Maple Drive, Eugene, Oregon 97405, heieinatecaUednGiantee,naUof
situated m Veneta, Oregon, County of Lane, Slate of Oregon, as more particularly described in the
ExJuTrit "A" attached and hereby mate ̂
leases, licenses, conditions, restrictions, exceptions, easements, rights-of-way, rights-of-access,
agreements, reservations, encumbrances, liens and other matteis vainer of record or not; any
matters which would be disclosed by smvey, investigation or inquiry; and any tax, assessment or
other governmental lias against the Premises,

AND, MORE SPECIFICALLY SUBJECT TO those exceptions and reservations
contained in that certain deed dated December 31,1994 fiximSoumem Pacific Transportation
Company to the Grantor which was recorded in the land records of Lane County as Document No.
95000176, on January 3,1995.

RESERVING unto Grantor, and its lessees, licensees, designers, successors, and assigns,
the ownership of all existing signal and conununications equipment, crossing warning and
protection devices, and other railroad-related facilities located above, below and upon the
Premises (hereinafter the "Equipment11), along with an exclusive easement for the operation, use,
maintenance, relocation, repair, removal, and all additional actions related to the existence of the
Equipment

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and
assigns forever.

TIDS INSTRUMENT WILL/NOT ALLOW USE OF THE PROPERTY DESCRIBED IN
THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND
REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON
ACQUIRING FEE 1TILE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE
OTY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES. [ORS
93.040(1)]
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THE PROPERTY DESCRIBED IN TfflS INSTRUMENT MAYNOTBEWTIHINA
HREPRQTECTIONDISraCTPRai^^ THE PROPERTY IS
SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH, IN FARM OR FOREST
ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR SITTING OF A RESIDENCE AND
WfflaHUMTT LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN
ORS 30.930 IN ALL ZONES BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE
PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE
APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED
USES AND EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

(fomtry flqVnnru/|̂ gffs tfrpt flnffltnr 1$ operating (and will continue to operate) a railroad

upon its adjoining propsty, and recognizes that such operation may create some noises and
vibrations affecting the Premises. GrantBe accepts to Promses subject to suiA noises and
vibrations, and hereby covenants to release CkantorfixmifflUabiU^, cost and expense resulting
therefrom.

Grantee, by the acceptance hereof hereby covenants that it, its successors, heirs, legal
TBpregenftitruqs py ™iig7"j fhr*̂ 1 mylnfrrin the mricring drainage nq the Premises m such a matmar as

to not impair adjacent .railroad right-of-way dxauiage and to not rediiectcff increase the quantity OT
velocity of surface water runoff or any streams into smd Grantor's drainage symn or upon the
ri^-^f-way or other lands and fecilities of Grantor. If said Premises or existing drainage are
modified or improved, Grantee agrees to construct and maintain, in accordance with all applicable
statutes, ordinances, building and suMvision codes, covenants and restrictionSj an adequate
drainage system from the Premises to the nearest piMc or nonXJrantor owned drainage
sewer system, in ordei to ptevent the discharge of too^ surface, stream and other diakagevwtes
upon said right-of-way or upon, other a^acent lan^s and facilities of Qrentor*

Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor tot Grantor
shall not: be required to erect or maintain any fences, railings or guard rails along any boundary
lines between the Premises and the adjacent land(s) of Grantor or of any ofter company affiliated
with Grantor, or be liable for or required to pay any part of the cost or expense of erecting or
maintaining such iences, railings or guard rails, or any part hereof or be liable for any damage, loss
or injury that may result by reason of the nm-OTStence or the condition of arryfe^
guard rails or the absence thereofl Grantee covenants and agrees that it shall erect and forever
maintain a fence along die trackside boundary of the Premises, said fence or barricade to be subject
to the approval of Grantor's General Manager.
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Grantee, by the acceptance hercofc expressly ackiKXwdedges that Grantee is buying the
Premises in an "AS IS" condition and that Grantee has relied upon its own independent
investigation of the physical condition of the Premises. Grantee hereby releases Grantor and
Grantor's shareholders, officos, directors, agents and einployeesfi^maUresponsibu^ty and liabihty
regarding the condition Cmtluding, but not Utnitedto^
hazardous materials), valuation or utility of the Premises.

Tl» above covenants shall tun with the title to the Premises conveyed, and bind upon the
Grantee, Grantee's heirs, legal representatives and assigns, or corporate successors and assigns,
and anyone claiming tide to or holding Premises through Grantee.

The true and actual consideration paid for tetiansfa, stated m terms of doUais, is sKiY-
SK THOUSAND AND NO/100 DOLLARS ($66,000.00) (ORS 93.030).

In construing this Deed and where the context so requires, the singular includes the plural,
"id all BMnTmRtfcgl phflflgP8 ^h3^ te impTi°dtn T"8^ *^e provisions hereof apply equally to
corporations and individuals.

IN WITNESS WHEREOF, the Grantor has executed thte instrument effective the 27lh
day of December, 2004; if a corporate Grantor, it has caused its name to be signed and its seal
affixed by its officers duly authorized thereto by oroer of its Board of Directors,

GRANTOR: Central Qvegon & Pacific Railroad, Inc.

4.
ToddH Cecil
Vice President

(Notary acknowledgment on following page)
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STATE OF TEXAS

COUNTY OF BEXAR

QnthisC? day of December, in the year 2004, before me. |fe-Uy tL
a Notary Public in and for the County of Bexar, Slate of Texas, personally appeared Todd N.
Cecil, known to me (or proved to me on the basis of aalisfectoiy evidence) to be lbeperson(s)
who executed the within instrument as Vice fesideat, for and on behalf of Central Oregon &
Pacific Railroad, Iiw., therein named and acbwwledged to
within instrument pursuant to its by-laws or a resolution of its Board of Directors.

Notary Public

My Commission Expires: it 3$ 2.*
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QUITCLAIM DEED

THIS INDENTURE WITNESSETH, That CENTRAL OREGON & PACIFIC
RAILROAD, INC., a(n) Delaware corporation, ("Grantor") having a mailing address of
333 E. Mosher, Roseburg, Oregon 97470. Releases and Quit-Claims to BOHEMIA
FOUNDATION, INC.. a(n) Oregon corporation, whose address is P.O. Box 10293
Eugene, Oregon 97440, ("Grantee"), for the consideration hereinafter stated, the receipt
whereof is hereby acknowledged, aU of its right, title and interest in and to all of that
cextitin real propsrty situated in Cottage Grove, County of Lane, State of Oregon, as more
particularly described in the Exhibit "A" attached and hereby made a part hereof; (the
"Premises"), subject to all covenants, leases, licenses, conditions, restrictions, exceptions,
easements, rights-of-way, rights-of-access, agreements, reservations, encumbrances. Hens
and other matters whether of record or not; any matters which would be disclosed by
survey, investigation or inquiry, and any tax, assessment or other governmental lien against
the Premises, toother with all buildings, structures and improvements, and all and singular
the Tights, alleys., ways, waters, privileges, hereditaments and appurtenances to the
Premises belonging or in anyway incident or appertaining (other man Excepted or
Reserved herein).

RESERVING unto Grantor, and its lessees, licensees, designees, successors,
and assigns, the ownership of all track and other track materials located within the
boundaries of the Premises, along with an exclusive easement tor a period of ninety (90)
days after the dale of this deed to enter onto the Premises to remove track and track
materials. In the event that any track and/or track materials are not removed within the
ninety (90) day period, these materials shall become the property of Grantee.

RESERVING unto Grantor, and Grantor's lessees, licensees, designees, successors,
and assigns, the ownership of all existing railroad signal and communications equipment,
railroad crossing warning and protection devices, poles, cables and other ancillary facilities
located above, below and upon the Premises (hereinafter collectively referred to as the
"Equipment"), along with an exclusive easement for the benefit of Grantor, and Grantor's
lessees, licensees, designees, successors, and assigns over, above, upon and across the
Premises for the operation, use, installation, maintenance, relocation, repair, and removal of
Equipment
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Said property being a pan of the same property conveyed by Southern Pacific
Transportation Company to Central Oregon A Pacific Railroad, Inc. by deed dated
December 31,1994 (hereinafter "Prior Deed").

SUBJECT TO any existing encumbrances which may or may not be revealed by an
inspection of the Premises, all existing roads and public utilities; reservations, exceptions,
easements and restrictions, both of record and not of record; any applicable laws; taxes and
assessments, both general and special, which become due and payable after the date of
conveyance and which Grantee Mmmea and agrees to pay.

AND, FURTHER SUBJECT TO those specific reservations, conditions and/or
exceptions made by and in favor of Southern Pacific Transportation Company, its
successors and assigns, in the Prior Deed, which may affect the hereinbefore described
portion of the properties conveyed therein and thereby.

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs,
successors and assigns forever.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE
LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS
INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY
SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING
DEPARTMENT TO VERIFY APPROVED USES. [ORS 93.040(1)]

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE
WITHIN A FIRE PROTECTION DISTRICT PROTECTING STRUCTURES. THE
PROPERTY IS SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH, IN
FARM OR FOREST ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR
SITTING OF A RESIDENCE AND WHICH LIMIT LAWSUITS AGAINST FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN ALL ZONES BEFORE
SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WIIH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND
EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

Grantee acknowledges that Grantor is operating (and will continue to operate) a
railroad upon its adjoining property, and recognizes that such operation may create some
noises and vibrations affecting the Premises. Grantee accepts the Premises subject to such
noises and vibrations, and hereby covenants to release Grantor from all liability, cost and
expense resulting therefrom.
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Grantee acknowledges that the Premises herein conveyed are adjacent and
contiguous to Grantor's mainline or passing traces), right of way and/or yard operations,
with increased exposure to hazards or dangers from railroad accidents or derailment and
potential injury to business invitees, guests and/or employees of Grantee and others from
and on the Premises, including resultant loss of business or revenue, and in further
consideration for this conveyance, Grantee: (a) expressly assumes ail responsibility to keep
all personal property, equipment, and personnel of Grantee, and any business or social
invitees of Grantee, off of and away from Grantor's adjacent railroad property and
operations, and (b) assumes, and also agrees to defend, indemnity and hold Grantor
harmless from: any claims for death of or personal injury to any person(s), or loss of or
damage to any property, including death of or injury to any employee(s) of either Grantor
or Grantee and loss of or damage to any property of Grantor or Grantee, either (i) occurring
on the adjacent taihoad piopeity and operations of Grantor, and arising directly or

i indirectly from Grantee's failure to keep such persons, property, or equipment off of said
| adjacent railroad property and away from operations, or (ii) occurring on the Premises but
i which arise directly, indirectly, or consequently from any train accident or rail car

derailment on, or objects propelled from, said adjacent track(s); regardless of any
I contributory or causally proximate feuh, failure or negligence of Grantor but only if said
: death, injury, damage or destruction would not have occurred but for Grantee's presence on

the Premises.

; GRANTEE, by the acceptance hereof, hereby covenants and agrees with Grantor
: that Grantor shall not: be required to erect or maintain any fences, railings or guard rails
I along any boundary lines between the Premises and the adjacent land(s) of Grantor or of any
| other company affiliated with Grantor, or be liable for or required to pay any part of the cost
! or expense of erecting or maintaining such fences, railings or guard rails or any part hereof;

or bo liable for any damage, loss or injury that may result by reason of the nonexistence or
i the condition of any fences, railings or guard rails or the absence thereof. Grantee covenants
! and agrees that it shall erect and forever maintain a fence along the northern (trackside)

boundary of the Premises, said fence or barricade to be subject to the approval of Grantor

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs,
legal representatives or assigns, shall maintain the existing drainage on the Premises in such
a manner as to not impair adjacent railroad right-of-way drainage and to not redirect or
increase the quantity or velocity of surface water runoff or any streams into said Grantor's
drainage system or upon the right-of-way or other lands and facilities of Grantor. If said

I Premises or existing drainage are modified or improved. Grantee agrees to construct and
maintain, in accordance with all applicable statutes, ordinances, building and subdivision
codes, covenants and restrictions, an adequate drainage system from the Premises to the

I nearest public or non-Grantor owned drainage or storm sewer system, in order to prevent the
! discharge of roof, surface, stream and other drainage waters upon said right-of-way or upon
| other adjacent lands and facilities of Grantor.
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Grantee accepts the Premises in "as is" condition as of the date of this conveyance.
i Grantee expressly assumes all obligations, liability and responsibility for physical arid/or
1 environmental condition of the Premises, prior to and including the date of conveyance, and

•i agrees to defend, protect, indemnify and hold Grantor harmless from any and all loss,
' damages, suits, penalties, costs, liability, and/or expenses (including, but not limited to
i reasonable investigative and/or legal expenses) arising out of any claira(s)F present, past or

future, for loss or damage to any property, including the Premises, injuries to or death of any
person(s), contamination of or adverse effects upon the environment (air, ground or water),
or any violation of statutes, ordinances, orders, rules, or regulations of any governmental
entity or agency, caused by or resulting from presence or existence of any hazardous
material, hazardous substance, or hazardous waste in, on or under the Premises. Grantee

. acknowledges that the provisions of this paragraph and the condition of the Premises have
• been considered as part of the consideration for thb conveyance^

i The above covenants shall run with the title to the Premises conveyed, and bind
upon the Grantee, Grantee's heirs, legal representatives and assigns, or corporate successors

I and assigns, and anyone claiming tide to or holding Premises through Grantee.

llie true and actual consideration paid for the transfer, stated in terms of dollars is
One Hundred Twenty-Three Thousand and No/100 Dollars ($123,000.00).

: Send tax statements to: BOHEMIA FOUNDATION, INC.
P.O. Box 10293

• Eugene, Oregon 97440

In construing this Deed and where the context so requires, the singular includes
! the plural, and all grammatical changes shall be implied to make the provisions hereof

apply equally to corporations and individuals.

In Witness Whereof; the said CENTRAL OREGON & PACIFIC RAILROAD,
INC. has hereunto set its seal, effective this <3b day of March, 2004.

CENTRAL ORE$0rr$ PACIFIC RAILROAD, INC.
\

1
Todd N.Cecil
Vice President

(Acknowledgment on following page)
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STATE OF TEXAS

COUNTY OF BEXAR

)
) SS:
)

Before me, the undersigned, a Notary Public in and for said County, this
March, 2004, came Todd N. Cecil, Vice President, on behalf of Central Oregon & Pacific
Railroad, Inc. and acknowledged the execution of the foregoing instrument.

Witness my hand and official seal.

' My Commission Expires:

Residing i

ame fCe. /hs 0-

County. / ir

«UYC. HOUSTON
UVCGUU88(ON EXPIRES
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Easement for Roadway Purposes

THIS Easement is made as of the 12 th day of June, 2003 between Central
Oregon & Pacific Railroad, Inc., a Delaware corporation, ("Grantor") with an address for the
purpose of this Agreement of 4040 Broadway, Suite 200, San Antonio, Texas 78209, and Copeland
Sand and Gravel, an Oregon corporation ("Grantee") whose address is P.O. Box 608, Grants
Pass, Oregon 97526.

The Grantor for and in consideration of the sum of a one time fee of Two Hundred
Thousand Dollars and No Cents ($200,000.00) [and other valuable consideration] to it paid by
the Grantee, the receipt whereof is hereby confessed and acknowledged, does hereby grant unto
the Grantee, and unto its successors and assigns, an EASEMENT, on, along and over property
(hereinafter the "Property") situated in Grants Pass, Josephine County, State of Oregon, near
Mile Post 475 as more particularly described in Exhibit A, attached hereto and made a part
hereof

The easement herein granted is for surface roadway purposes. Without limitation of the
foregoing, this grant shall include the right to install water pipelines, sewer pipelines, gas
pipelines, electrical, and telephone lines within the Property. Grantee shall use its best efforts to
locate said utilities as far from Grantor's tracks as possible.

RESERVING, however, unto the Grantor, its successors and assigns, the right to
construct at any and all times and to maintain railroad tracks, track appurtenances, fiber optic or
signal lines and facilities, pipe, telephone, and electric pole and wire lines, over, under and across
the Property, but in such a way as to not unreasonably interfere with Grantee's use of the
Property for the purposes specified in this easement; it being understood that the rights so
reserved unto the Grantor, its successors and assigns, are retained along with the general right of
the Grantor, its successors and assigns, to the use of the Property for any purpose not inconsistent
with Grantee's use of the Property, for the purposes herein defined, including, but not limited to
any and all general railroad purposes.

This Easement is also made SUBJECT to all outstanding leases, licenses and other
outstanding rights, all existing roads and public utilities; reservations, exceptions, easements and
restrictions of record including, but not limited to, those for pipe, telephone, electric and fiber
optic lines and the right of renewals and extensions of the same, and subject also to all other
conditions, limitations, restrictions, encumbrances, reservations or interests of any person of
record which may affect the Property.

This Easement is also limited to such rights as the Grantor may have in the Property and
is granted without warranty, express or implied. No damages shall be recoverable from Grantor
because of any dispossession of the Grantee or because of failure of, or defect in, Grantor's title.

At all times during which this Easement remains in force, and subject to the provisions
herein concerning entry on Grantor's property, and at Grantee's own sole cost and expense,
Grantee shall, if so directed by Grantor's General Manager, erect a continuous fence or barrier,

703357 0001V230216 I



acceptable to Grantor, on or within the boundary of the Easement. Grantee shall not commence
construction of its fence or barrier without Grantor's written approval of its plan for the fence or
barrier, submitted to Grantor's General Manager not less than 10 days before commencement of
construction. Grantor shall approve or disapprove of Grantee's plan in Grantor's own sole
discretion.

Except in the event of a bona fide emergency, Grantee shall not enter on Grantor's
adjacent property or permit others to enter without written notice to Grantor's General Manager
no less than 5 days prior to the proposed entry, for any purpose, including, without limitation,
installation, use, construction, maintenance, repair or removal of Grantee's improvements within
the Easement. Grantor reserves the right to withhold consent to Grantee's proposed entry or to
impose conditions on said entry in its own sole discretion.

Grantee, by the acceptance hereof, shall indemnify and hold Grantor harmless from any
and all damages, demands for damages, claims, causes of action, loss, costs, fees or expenses for
personal injury (including death) or property damage, to Grantor and any other person or entity,
including, without limitation, (a) loss, damage or injury to Grantor's property, improvements or
equipment, and (b) the presence, discharge, spill or release of toxic or hazardous materials, as
defined by applicable municipal, state or federal statutes, laws or regulations, arising out of or in
any way relating to the existence of this Easement, the presence of Grantee's improvements
within the Easement or use by, presence on, or activities relating to the Easement of Grantee or
any other person or entity, except to the extent caused by Grantor's own, sole negligence or
intentional conduct.

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs, legal
representatives or assigns, shall maintain the existing drainage on the Property in such a manner as
to not impair adjacent railroad right-of-way drainage and to not redirect or increase the quantity or
velocity of surface water runoff or any streams into said Grantor's drainage system or upon the
right-of-way or other lands and facilities of Grantor.

In the event of any dispute concerning the terms of this Easement or effort to enforce the
Easement or any of its terms, the prevailing party in any litigation, arbitration, mediation or other
dispute resolution format, shall be entitled to recover from the other party, its costs, expenses and
attorney's fees, including, without limitation costs of depositions and the fees of expert witnesses
whether or not used at trial, incurred before suit is filed, before, during and after any trial or other
proceeding and in any appeal therefrom.

Grantee shall pay for any increases in property taxes or assessments on the Property
resulting from Grantee's use of the Property or from any improvements or structures placed
thereon by Grantee.

The Grantor and Grantee intend that, the real property rights conveyed by Grantor to
Grantee herein shall be dedicated to the City of Grants Pass, Oregon, or its designee, for use as a
public street and accessory development consistent with, and subject to the limitations contained
in, this agreement. This easement shall be assignable for this purpose.

703357 0001\23 02161



Grantee shall not assign this Agreement, without the prior written consent of Grantor,
which consent shall not be unreasonably withheld.

It is expressly made a condition of this Easement that if the Grantee, or its successors or
assigns, shall abandon the Property or any portion of the Property, for the purposes of this
Easement, the rights herein granted shall cease and terminate with respect to the portion of the
Property so abandoned, and the title to the Property shall be freed from the burden of this
Easement. It is further agreed that nonuse of the Property or any portion thereof, for the
purposes of this Easement for the period of one (1) year shall be deemed an abandonment of the
Property or portion thereof not used.

IN WITNESS WHEREOF, the Grantor and Grantee hereby acknowledge their respective
agreement to the terms and conditions contained herein, and have caused this easement
agreement to be duly executed below as of the date first herein written.

Central Oregon & Pacific Railroad, Inc.

Todd N.Cecil,
Vice President - Real Estate

ACKNOWLEDGMENT

STATE OF TEXAS

COUNTY OF BEXAR

)
) SS:
)

Before me, the undersigned, a Notary Public in and for said County, this^^day of June,
2003, came Todd N. Cecil, Vice President - Real Estate on behalf of Central Oregon & Pacific
Railroad, Inc., and acknowledged the execution of the foregoing instrument.

Witness my hand and official seal.

OFFICIAL SEAL
Hazel J. Bauer
Slate of Texas

My Commission Expires
March 7,2004 Printed Name

Residing in County.

My Commission Expires:

703357 0001\2302161
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QUIT CLAIM DEED

KNOW ALL MEN BY THESE PRESENTS, That CENTRAL OREGON & PACIFIC
RAILROAD, INC., a Delaware corporation, hereinafter called "Grantor/1 for the consideration
hereinafter stated, docs hereby release and quitclaim unto URBAN RENEWAL AGENCY OF
THE CITY OF TALENT, a municipal corporation with an address of P 0. Box 445,Talent,
Oregon 97S40, hereinafter called "Grantee," all of that certain real property situated in the City of
Talent, County of Jackson, State of Oregon, as more particularly described as follows:

Being a portion of that land described in Document No 95-00050, Official Records
of Jackson County, Oregon, lying in Section 23, Township 38 South, Range 1 West,
Willamette Meridian, City of Talent, Jackson County, Oregon being more
particularly described as follows:

Beginning at the most Westerly comer of Parcel No. 2 per Partition Plat No. P-
118-1991, according to the Official Plat thereof, now of record, in Volume 2, Page
118 of "Record of Partition Plats" of Jackson County, Oregon, and filed as Survey
Number 12743 in the Office of the Jackson County Surveyor; thence along the
Southwesterly line of that tract described in Document No 98-15517, Official
Records of Jackson County, Oregon, North 42°26'2411 West, 42.00 feet to the most
Westerly comer of said tract and the true point of beginning; thence along the
Northwesterly line of- said tract, North 47030'00" East, 219.90 feet to the
Southwesterly line of Block "L", Town of Talent, according to the official plat
thereof, now of record, in Jackson County, Oregon, thence along the
Southwesterly lines of Blocks "L" and "M", said Town of Talent, North 42°30I00"
West, 287.50 feet, to the most Easterly comer of that tract described in Document
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No. 01-17025, said Official Records; thence along the Southeasterly line thereof,
South 47030'00" West, 149.60 feet to a point being 100 feet Northeasterly of when
measured at right angles to the centerline of Central Oregon & Pacific Main Track
as located and shown on said Survey No. 12743; thence parallel to and 100 feet
Northeasterly from said centerline, North 42026'24" West, 200.00 feet to the most
Westerly corner of that tract described in Document No. 83-06584, said Official
Records; thence along the Northwesterly line thereof, North 47030'00M East, 24.65
feet to the North line of Donation Land Claim No. 64, Township 38 South, Range
1 West, Willamette Meridian, Jackson County, Oregon; thence along said North
line, North 89057'47" West, 128.34 feet to a point being 30 feet Northeasterly
from when measured at right angles to the centerline of said Main Track; thence
parallel to and 30 Northeasterly from said centerline, South 42026'24I> East,
574.26 feet to the true point of beginning and containing 81283 square feet or
1.867 acres, more or less.

(the "Premises"), subject to all covenants, leases, licenses, conditions, restrictions, exceptions,
easements, rights-of-way, rights-of-access, agreements, reservations, encumbrances, liens and other
matters whether of record or not; any matters which would be disclosed by survey, investigation or
inquiry; and any tax, assessment or other governmental lien against the Premises.

AND, MORE SPECIFICALLY SUBJECT TO those exceptions and reservations contained in
that certain deed dated December 31,1994 from Southern Pacific Transportation Company to the
Grantor which was recorded in the land records of Jackson County as Document No. 95-00050 on
January3, 1995.

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and assigns
forever.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS.
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES. [ORS 93.040(1)]

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A FIRE
PROTECTION DISTRICT PROTECTING STRUCTURES. THE PROPERTY IS SUBJECT TO
LAND USE LAWS AND REGULATIONS, WHICH, IN FARM OR FOREST ZONES, MAY
NOT AUTHORIZE CONSTRUCTION OR SITTING OF A RESIDENCE AND WHICH LIMIT
LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN
ALL ZONES BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON
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ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE
CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND
EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

Grantee acknowledges that Grantor is operating (and will continue to operate) a railroad upon its
adjoining property, and recognizes that such operation may create some noises and vibrations
affecting the Premises. Grantee accepts the Premises subject to such noises and vibrations, and
hereby covenants to release Grantor from all liability, cost and expense resulting therefrom.
Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs, legal
representatives or assigns, shall maintain the existing drainage on the Premises in such a manner as
to not impair adjacent railroad right-of-way drainage and to not redirect or increase the quantity or
velocity of surface water runoff or any streams into said Grantor's drainage system or upon the
right-of-way or other lands and facilities of Grantor. If said Premises or existing drainage are
modified or improved, Grantee agrees to construct and maintain, in accordance with all applicable
statutes, ordinances, building and subdivision codes, covenants and restrictions, an adequate
drainage system from the Premises to the nearest public or non-Grantor owned drainage or storm
sewer system, in order to prevent the discharge of roof, surface, stream and other drainage waters
upon said right-of-way or upon other adjacent lands and facilities of Grantor.

Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor that Grantor shall not:
be required to erect or maintain any fences, railings or guard rails along any boundary lines between
the Premises and the adjacent land(s) of Grantor or of any other company affiliated with Grantor; or
be liable for or required to pay any part of the cost or expense of erecting or maintaining such
fences, railings or guard rails, or any part hereof; or be liable for any damage, loss or injury that may
result by reason of the non-existence or the condition of any fences, railings or guard rails or the
absence thereof. Grantee covenants and agrees that it shall erect and forever maintain a fence along
the trackside boundary of the Premises, said fence or barricade to be subject to the approval of
Grantor's General Manager.

Grantee, by the acceptance hereof, expressly acknowledges that Grantee is buying the Premises in
an "AS IS" condition and that Grantee has relied upon its own independent investigation of the
physical condition of the Premises. Grantee hereby releases Grantor and Grantor's shareholders,
officers, directors, agents and employees from all responsibility and liability regarding the condition
(including, but not limited to, the physical condition or presence of hazardous materials), valuation
or utility of the Premises.

The above covenants shall run with the title to the Premises conveyed, and bind upon the Grantee,
Grantee's heirs, legal representatives and assigns, or corporate successors and assigns, and anyone
claiming title to or holding Premises through Grantee.
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The true and actual consideration paid for the transfer, stated in terms of dollars, is One Hundred
Eighty-two Thousand Eight Hundred Eighty-seven and No/100 Dollars ($ 182,887.00). (ORS
93.030)

In construing this Deed and where the context so requires, the singular includes the plural, and all
grammatical changes shall be implied to make the provisions hereof apply equally to corporations
and individuals.

IN WITNESS WHEREOF, the Grantor has executed this instrument this £7 day of March,
2003, if a corporate Grantor, it has caused its name to be signed and its seal affixed by its officers
duly authorized thereto by order of its Board of Directors.

Jackson County. Oregon
Recorded

OFFICIAL RECORDS

MAR 2 7 2003
2:2o PA

Todd N. Cecil, Vice President - Real Estate

GRANTOR: CENTRAL OREGON & PACIFIC
RAILROAD, INC.

STATE OF TEXAS

COUNTY OF BEXAR

On this day of

)
)ss.

in the year 2003, before me lfote
Notary Public in and for the County of Bexar, State of Texas, personally appeared Todd N. Cecil,
known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) who
executed the within instrument as Vice President for Central Oregon &. Pacific Railroad, Inc.,
therein named and acknowledged to me that such corporation executed the within instrument
pursuant to its By-laws or a Resolution of its Board of Directors.

Notary Public

My Commission Expires:

KOLYC HOUSTON
MV COMMISSION EXPIRES

Apr! 30,2006



02 50635
10

QVIT CLAIM DKED

KNOW ALL MEN BY THESE PRESENTS, Hmt CENTRAL OREGON A PACIFIC
RAILROAP COMPANY) INC, a Delaware cotporation, hereinafter called "Grantor." for the
consideration hereinafter Mated, does hereby release and qiuidaiin unio GOLD ENTERPRISES,
INC. a corporation of Uie Stale of Oregon, with an address of P.O. Box 1 974, Klamath Falls.
Oregon 97601. hereinafter called 'Grantee." all of that certain real property situated in The City of
GoM HOI, County of Jackson. State of Oregon, as more particularly described as follows:

A parcel of land lying between Pint Sweet, Weil and Fourth Street. Weil in the
City of Gold Hill, Jackson County, Oregon, IB Section 22, Township 36 South,
Range 3 West of the Willamette Meridian in Jackson County, Oregon, described
as follows: Beginning at (be southerly right of way line of die Southern Pacific
Railroad and the northerly right or way line of die Oregon Stale Highway *534;
thence North 77*20*00" West 994.78 feet to thfrcemerlioc of said Fourth Street;
ihencc South 12*40*00" West 18Q.OG feet, along said centcrHne, 10 the northerly
line of Second Avenue and (be casement line granted to Ihe Stale of Oregon, by
instrument recorded in Volume 202 Page 561 of the Deed Records of Jackson
County, Oregon; thence South 7770*00" East 550.00 feet, along said right of way
line, Ihcnce, along a curve with radius of Ml .05 feet to the left, being also die
northerly right of way of Oregon Stale Highway 0234. a distance of 141.04 feet;
thence North 71MTS7" East, along said right of way tine. 182.49 feet; fence
North 74*31 '00" Eul 163.00 ftei to the point of beginning. EXCEPTING
THEREFROM any portion lying within Block Twenty (20) of the City of Gold
Hill, Jackson County, Oregon, aceoidng » the official plai thereof, now of
record.

(Code 6-1, Account #1-65271-1, Map JO63W22BA. Tax Lot #5400)

easements, righBHiif-way, righu-of-access. agiecnients, nuervations, encumbrances, hens uid other
raaners udwiher of reectd or not, any matleis which would be disclowd by survey, nvestigaDon or
inquliy; and any lax, assessment 01 other governnMnlallienagaiBstihePreniii

AND, MORE SPECIFICALLY SUBJECT TO those exceptions and leservations contained in
thai certain deed dated December 31.1994 from SouAem Pacific IVanspMtanm Company to tfic
Gnutor which was recorded in the land leconb of Jackson County uDoeunKnrtb. 95-00050 m
January 3,1995.

,00/20oa ariiii -JD NOSHDVP »»BT VLL w ivj ac:zT am
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TO HAVE AND TO HOLD the same unto Grantee and Grantee's ban, successors and assigns
forever.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS.
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT. THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CTTY OR
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES. (ORS 93.040(1)]

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A FIRE
PROTECTION DISTRICT PROTECTING STRUCTURES. THE PROPERTY IS SUBJECT TO
LAND USE LAWS AND REGULATIONS. WHICH, IN FARM OR FOREST ZONES, MAY
NOT AUTHORIZE CONSTRUCTION OR SITTING OP A RESIDENCE AND WHICH UMTT
LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN
AL1 ZONES BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON
ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE
Cll Y OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND
EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

•« apep f̂og (and will «HHhme li» «p*Mte) a •allliaail ?pn« Jia

adjoining property, ml roopiizes that such opcntion may mate toon noises ntd vibrations
afleatogdM Premise*. Giante accepts the ften^^
hereby covenants to rekaso Grantor from all liability, cost and expense renting therefrom.

Grantee, by the acceptance hereof. hereby covenants that it, its Mccessoi* heirs, legal
repjqeiilatlvescTassigiia,ahailiBaiiitw
10 not unfair adjacent railroad riBhi-of-w»y draanei) and to nMndinciorlBattSediequanii^for
velocity ofsur&ce w&ur funffor any stteom into aid Granioi's drainaee system or upon OK
rigM-of-«nqrorolnerIanda«id&cilhi«ierGniiitQr. IfaaldFKnibuorexIstiogdnuingBare
modified or fanpraved, Gianloc agrees u» ooiutnici and ouintaiiv in MooidaiKe with all applicable
swuncs, ordinances, building and subdivision coda, covenants and resiricbon, an adequate
drainage system from the Pfemlses to the nearest public or non45nunor owned drainage or stomt
sewer system, in order to preveol the duchaige of root wirfioe, stream and other fanage waters
upon said right-of-way or upon other adjacent lands and facilities of Guntor.

Grantee, by ihe acceptance hereof, hereby covenants and agKea«riih Grantor that OrauwsfcaU tut:
be nqnired to citct or mafatfain any fences, tailing! or guard nils along any boundary flnes between
Hie PranlsBS and Ac adjacent tad(s) of Grantor or of any other con^anyaffiliaied with Gran tor; or
be liable RHT or inquired to pay any part of the cost or expense of ejecting or maintaining cuch
fences, railings or guard rtUa, or any part hcreofi or be Uabk for mjydimage, too w injury thai may
result by reason of tbe non-existence or the canditioooraoy fences, rmilings or guvrdralb or the
absence ihcnot

NOSHOVf VW *LL T»9 XVd 9C = ZT 3fll
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Gcontee; by the acceptance hcccof, aqmsly acknowledges thai Gnuicc is buying the Remises m
on "AS IS" condllion and thai Grantee has relied upon Its own independent investigation of the
physical condition of (he Fremucs.

Tlic above covenams shall run with the title to the Premises conveyed, and bind upon the Grantee,
Grantee's heirs, legal representatives and assigns, or corporate successor udusigDS. and anyone
claiming title 10 or holding Piemlses Qwpogh Grantee.

"fl« nwe and actual considenriion paid for the avala, sulod In tonis of dolbn, is Two Hundred
Th jiisud Dollara ($200,000.00). (ORS 93.030)

In eonslninE this Deed «nd where the context so requires; Ihc angular Includes he plural, «nd all
gnmnurikfll change* ehidl be Implied to nuke d» provisions hcnof apply equally to coiporations
and individuals.

IN WITNESS WHEREOF, Hw Grantor has executed this insinimciil Ibis 20th day of September,
2002; if a cotporale Onuttor, it has ctused Its name to be if gned and ito seal affixed by to offieo*
dulyaudioriz^diereiobyciderofitsBoaidofOinxton.

GRANTOR: CENTRAL OREGON A PACIFIC
' RAILROAD, 1

ToddN.OedT
Vice Picndent - Real Eme,

(Notary AcknowledBmcnt on IbDiming page)

£no/rooiB ai^" '» NOSMOvr mr »n us IVH S C ^ Z T am toos/cT/io
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STATE OF TEXAS )
>».

COUNTY OF BEXAR )

On lha 20th day of September, in the war2002. before mr.
• Moray Public bi and for ibe County of Bexar. Stale of Texas, pcraoralry appeared Todd N.Cecil,
known to me (oc prom) to me on die basis ofsaiisfoctoiy evidence) to be the pcnonfc) who
executed ibewiihin iwlrwncnt« Vice President-Real Estate of Genual ORgon* Pacific Railroad,
Inc., therein named and acknowledged to m* thai such eoipofBtioii executed (be wiihin inaCnimem
pursuant to its by4aws or a monition of Hi Board of Diiecfoo.

My Commfasioo Expiie*

Jackson county. Oregon
RoooidBd

OFFICIAL RECORDS

SEP 25 2002

COUNTY CLERK

soo/sooia 31IIX -dD NOSM3VP



After Recording Return to:

Kay Mary Larson/Larry M. Larson
3890 Vine Maple Drive
Eugene, OR 97405

Send Tax Statements To:

Kay Mary Larson/ Larry M Larson
3890 Vine Maple drive
Eugene, OR 97405

[PROPERTY LINE ADJUSTMENT DEED|

The parties to this transfer are CENTRAL OREGON & PACIFIC RAILROAD, INC., a Delaware
corporation, Grantor, and KAY MARY LARSON and LARRY M LARSON, Wife and Husband,
Grantees. The parties are joining in this transfer to adjust the property line along their shared boundary to
comply with the City of Veneta Land Use Regulations and the provisions of ORS 92.190(4).

Grantor received title to its property (railroad right-of-way for the Coos Bay Branch) by that
certain Quitclaim Deed recorded January 3,1995, Reel 2026R, Reception No. 9500017, Lane County
Official Records. The legal description of that portion of Grantor's property affected by, and prior to, this
property line adjustment is contained in that deed recorded October 16,1911, in Book 94, Page 54, Lane
County Oregon Deed Records.

Grantees received title to their property by that certain Deed dated October 26,1995 and recorded
December 1,1995, Reception No 9569168, Lane County Official Records, and by that certain Deed
dated February 15,2000 and recorded February 18,2000, Reception No. 200009713 and the legal
description of the Grantees' property prior to this property line adjustment is contained therein.

For the purpose of accomplishing this property line adjustment, Grantor does hereby release and
quitclaim to Grantees that portion of Grantor's property described in Exhibit A (Subject Property).

The legal description of Grantor's property after this property line adjustment is as follows:

That strip of land of variable width conveyed by deed recorded October 16, 1911 in Book 94,
Page 54, Lane County Oregon Deed Records, excepting therefrom that parcel of land described
in Exhibit A and that parcel of land conveyed by Grantor to Territorial West, LLC by deed
recorded May 16,2000, Reception No. 2000027619, Lane County Oregon Deed Records.

The legal description of Grantee's property after this property line adjustment is contained in the
attached Exhibit B.

The portion of the legal description that depicts the new adjusted property line between Grantor's
property and Grantee's property is underlined on Exhibit A.



THIS INSTRUMENT WILL NOT ALLOW USE OF I HE PROPERTY DESCRIBED IN 1 HIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND
REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON
ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE
APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY USES.

Grantee, by acceptance of this Deed, covenants that it, and its successors and assigns, shall
maintain the existing drainage on the subject Property in such a manner as to not impair adjacent railroad
right-of-way drainage and to not redirect or increase the quantity or velocity of surface water run off or
any streams into Grantor's drainage system or upon right-of-way If the Subject Property or existing
drainage are modified or improved, Grantee agrees to construct and maintain, in accordance with
applicable statutes, ordinances, building and development codes, an adequate drainage system from the
Subject Property to the nearest public or non-Grantor owned drainage or storm sewer system, in order to
prevent the discharge of roof, surface, stream and other drainage waters from the Subject Property upon
railroad right-of-way.

By acceptance of this Deed, Grantee covenants that Grantor shall not. be required to erect or
maintain any fences, railings or guard rails along the boundary liens between the Subject Property and the
adjacent land of Grantor or any other company affiliated with Grantor; be liable for or required to pay any
part of the cost or expense of erecting or maintaining such fences, railings or guard rails, or any part
thereof; or be liable to Grantee for any loss or injury that may result by reason of the non-existence or the
condition of any fences, railings or guard rails, or the absence thereof.

The true consideration for this conveyance is Thirty Thousand and No/100 Dollars ($30,000.00)

Dated this %A day of May, 2001

Central Oregon & Pacific Railroad, Inc.

ToddN Cecil
Vice President - Real Estate

Larry M. I .arson

Kay Mary Larson

(Acknowledgments Follow)



STATE OF TEXAS

COUNTY OF BEXAR

On this the 3*7 day of May, 2001, there appeared before me the above named Todd N Cecil,
the Vice President-Real Estate of Central Oregon & Pacific Railroad, Inc, a Delaware corporation and
he/she acknowledged that the foregoing instrument was executed on behalf of said corporation and that
said instrument was his/her voluntary act and deed.

DOROTHY NICHOLSON
MY COMMISSION EXPIRES

March 2,2002 Dorothy Nicholson
Notary Public for Texas
My Commission expires _*3

STATE OF OREGON
*

COUNTY OF LANE

This instrument was acknowledged before me this day of May, 2001, by Kay Mary
Larson

Notary Public for Oregon

My Commission Expires:

STATE OF OREGON

COUNTY OF LANE

This instrument was acknowledged before me this day of May, 2001, by Larry M.
Larson.

Notary Public for Oregon

My Commission Expires:



Alter Recording Return to. Until a change is requested, all tax statements shall
be sent to the following address

MasterBrand Cabinets, Inc

OREGON STATUTORY QUITCLAIM DEED

CENTRAL OREGON & PACIFIC RAILROAD, INC., a Delaware corporation, Grantor, releases and
quitclaims to MASTERBRAND CABINETS, INC , Grantee, all right, title and interest in and to the
real property described on Hxhibit A, attached hereto and by reference made a part hereof
(hereinafter referred to as "Premises")-

Subject to and excepting:

1. The following standard exceptions contained in title insurance binders:

1.1 Taxes or assessments which arc not shown as existing liens by the records
of any taxing authority that levies taxes or assessments on real property or
by the public record; proceedings by a public agency which may result in
taxes or assessments, or notions of such proceedings, whether or not shown
by the records of such agency or by the public record.

1 2 Any facts, rights, interests, or claims which are not shown by the public
records but which could be ascertained by an inspection of said land or by
making inquiry of persons in possession thereof

1 3 Basements, or claims of easement, not shown by the public records;
reservations or exceptions in patents or in Acts authorizing the issuance
thereof; water rights, claims or title to water.

1.4 Any lien, or right to a lien, for services, labor or material heretofore or
hereafter furnished, imposed by law and not shown by the public records.

1.5 Discrepancies, conflicts in boundary lines, shortage in area, encroachments
or any other facts which a correct survey would disclose.

2. All existing roads and public utilities; reservations, exceptions, easements
and restrictions of record; and any applicable laws.

3. Reservations made by Southern Pacific Transportation Company in its
Quitclaim Deed to Central Oregon & Pacific Railroad, Inc, dated December 31,
1994, which was recorded in Josephine County Official Records as Document No
95-00077, and corrected by Document 97-10013.

OREGON STATbTORY QUITCLAIM DEED Page 1



4. RESERVING unto Grantor, its lessees, designees, successors, and assigns,
an exclusive easement to continue using the Premises for a period of ninety (90)
days from the date hereof for the purpose of removing all rails, rail switches and
railroad ties from the Premises.

Tax Account Number: - / /

The true consideration for this conveyance is S180,000.00.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS INSTRUMENT IN
VIOLA riON OF APPLICABLE LAND USE LAWS AND REGULATION'S. BEFORE SIGNING OR
ACCEH ING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD
CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY
APPROVED USES AND TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING OR FOREST
PRACTICES AS DEFINED IN ORS 30 930.

DATED this JO_ day of December, 2000.

CENTRAt OREGON & PACIFIC
RAILROAD, INC.

Todd N. Cecil, Vice President-Real Estate

STATE OF TEXAS

County of Bexar
)ss.

The foregoing instrument was acknowledged before me, a notary public in and for the County of
Bexar, State of Texas, this/s^day of December, 2000, by Todd N. Cecil, known to me (or
proved to me on the basis of satisfactory evidence) to be the person who executed the within
instrument as Vice President-Real Estate, Central Oregon & Pacific Railroad, Inc., and
acknowledged to me that such corporation executed the within instrument pursuant to its bylaws
or a resolution of its board of directors

DOROTHY NICHOLSON
MVCOMISSIQN EXPIRES

March 2.2002 Notary PublicTor Texas
My Commission Expires:

OREGON STATUTORY QUITCLAIM DLtD Page 2



Cascade Escrow
£11 Willamette Street

DIVISION OF CHIEF DEPUTY CLERK
Artc. RiHHiidinsRiilitinto: ' LflNE COUNTY DEEDS RND RECORDS

Lnshttny & Biildxviii. D C 00038699200027619003
mi E BKudwqr. SUM 2«o 2888027619 9:32:25 flH 05/16/2880
Eugene, OR 97101-3114 RPR DEE|> i - 9 CASHIER 06

--- • - .^ 0.00 25.00 11.00 10.00 20.00
SumI Tux Stutcincnts To:-1

!>: i II«N in JASCJW f ine co PROPERTY LINE ADJUSTMENT DEED

22252fcyTEUOO-9053 MMM
The panics U> this liarsfer arc CENTRAL OREGON & PACIFIC RAILROAD, INC., a

Delawaie coipoiaiion. Grantor, and TERRITORIAL WEST, L L C , an Oiegon limited liability
company, Grantee The paihes are joining in this transfer to adjust the property line along their
shared boundary to comply with the City of Veneta Land Use Regulations and the provisions of
ORS92 190(4)

Grantor received tiile to us properly (railroad nghl-of-way for the Coos Bay Bianch) by that
certain Quitclaim Deed recorded January 3,1995, Reel 2026R, Reception No 9500017, Lane County
Official Rccoids The legal desciiption of that portion of Grantor's property affected by, and prior
to, this pi opcrty line adjustment is contained in that deed recorded October 16,1911, in Book 94,
Page 54, Lane County Oiegon Deed Records

Gianicc received title to its pioperty by that certain Wananty Deed lecorded September 2,
1998, Reel 2459R, Reception No 9S70096, Lane County Official Records, and the legal description
of the Grantee's propeiiy pnoi to this propeity line adjustment is contained iheiein.

l-oi the pmpoic of accomplishing tin:; property line adjustment. Granroi does hereby release
iind quilclimn 10 Griinloc lluil poiiion ol'Granloi 's pioporiy d'cscnbcd in tit I ached Exhibit A (Subject
Piopcrty)

The legal dcsciiption ofGrantor's propeity after this piopeity line adjustment is as follows

That strip of land of vai table width conveyed to Willamette Pacific Railroad
Company by deed recorded October 16. 1911. in Book 94, Page 54, Lane
County Oiegon Deed Records, excepting therefrom that pnicel of land
described in Exhibit A.

The legal description of Giantec's property after this propcity line adjustment is contained
in attached Exhibit B

Propeity Line Adjustment Deed - 1 ^r^^vu^^^A^^^^^



The poition of (lie leyal description that depicts the new adjusted pioperty line between
Gidino i '&piopc i ty and Gianicc's piopeity is uiidcilined on Exhibit A

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH TI IE APPROPRIATE CITY OR COUNTY
PLANNING DEPAR'l MENT TO VERIFY USES

Grantee, by acceptance of this Deed, covenants that it, and its successors and assigns, shall
maintain the existing diainage on the Subject Property in such a manner as to not impair adjacent
rnili oad right-of-way drainage and to not redirect or increase the quantity or velocity of SLII face water
run off or any sticams into Gramoi's drainage system or upon the right-of-way If the Subject
Property or existing drainage are modified or improved, Grantee agrees to construct and maintain,
in accoi dance with applicable statutes, ordinances, building find development codes, an adequate
diainage system l ionilhc Subject Piopcny 10 the neaiest public 01 non-Giantor owned diainage 01
sionn scwcr system, in oidei to pi event the dischaige of roof, surface, stream and other drainage
waters from the Subject Property upon the railroad right-of-way

Dy acceptance of this Deed, Grantee covenants that Grantor shall not be required to erect
or maintain any fences, railings 01 guai d i ails along the boundary lines between the Subject Pi opei ty
and ihc iidjaccnt land of Gianiui 01 any other company affiliated with Grantor, be liable for 01
tequtrcd to pay any pan of the cost or expense of erecting or mamtaming'such fences, railings or
guard rails, or any pan thci cof, or be liable to Grantee for any loss or injury that may result by reason
ol'ihe nun-existence 01 the condition of any fences, railings or guard rails, or the absence thereof

The true consideration for this conveyance is $57,000

Dated this (1 flay of M^W , 2000

Cent nil Oregon & Pacific Knilroml, Inc.

Title\Jt

Territorial West, L.L.C.
1

Glenn B Walters, Member
(Acknowledgments Follow)

Pi opei ly Line Adjustment Deed - 2



STATE OF TEXAS

County ofBexai

)
) ss
}

On this -' day of
the \J .

,2000. theic appealed before me the above named
- rT-&«l fr^fTentral Oregon & Pacific

Raili oad, Inc., a Delaware corporation, and he/she acknowledged that the foregoing instrument was
executed on behalf of said corporation and that said instrument was his/her voluntary act and deed

IK
DOROTHY NICHOLSON
UVCOMM6BON EXPIRES

March 2,2002 A->{LX -̂*̂ U.*̂ -F-̂

STATE OF OREGON '

County of Lane

)
)ss
)

This instrument was acknowledged before me this
Glenn B Walters, as Member of Territorial West, LLC

day of

OFFICIAL SEAL
MENDIEMMAYFIELD

NOTARY PUBLIC-OREGON
COMMISSION NO. 329595

HrOQUHSSKM EmtESDEOHBERiflBI

Notary Public for Oregon
My Commission Expires:

^.2000, by

Pi opeity Line Adjustment Deed - 3



Attcr Recording Return to Until a change is requested, all lax statements shall
be sent to the following address

Medford Urban Renewal Agency

OREGON STATUTORY QUITCLAIM DEED

CENTRAL OREGON & PACIFIC RAILROAD, INC., a Delaware corporation, Grantor, releases and
quitclaims to MEDFORD URBAN RENEWAL AGENCY, Grantee, all right, title and interest in and to
the real property described on Exhibit A, attached hereto and by reference made a part hereof
(hereinafter referred to as "Premises")

Subject to and excepting:

1. The following standard exceptions contained in title insurance binders.

1.1 Taxes or assessments which arc not shown as existing hens by the
records of any taxing authority that levies taxes or assessments on real
property or by the public record; proceedings by a public agency which
may result in taxes or assessments, or notions of such proceedings, whether
or not shown by the records of such agency or by the public record.

1.2 Any facts, rights, interests, or claims which are not shown by the
public records but which could be ascertained by an inspection of said land
or by making inquiry of persons in possession thereof

1.3 Easements, or claims of easement, not shown by the public
records; reservations or exceptions in patents or in Acts authorizing the
issuance thereof; water rights, claims or title to water.

1.4 Any hen, or right to a lien, for services, labor or material
heretofore or hereafter furnished, imposed by law and not shown by the
public records.

1.5 Discrepancies, conflicts in boundary lines, shortage in area,
encroachments or any other facts which a correct survey would disclose.

2. All existing roads and public utilities; reservations, exceptions, easements
and restrictions of record; and any applicable laws.

3. Reservations made by Southern Pacific Transportation Company in its
Quitclaim Deed to Central Oregon & Pacific Railroad, Inc, dated December 31,
1994, which was recorded in Jackson County Official Records on January 3,
1995, as Document No. 95-00050.

4. Grantee, by the acceptance hereof, hereby covenants that it, its successors,
heirs, legal representatives and assigns, shall maintain the existing drainage on the

ORfcCON STATUTORY QUITCLAIM DEED Page I



Premises in such a manner as to not impair adjacent railroad right-of-way
drainage and to not redirect or increase the quantity or velocity of surface water
runoff or any streams into said Grantor's drainage system or upon the right-of-
way or other lands and facilities of Grantor. If the Premises or existing drainage
are modified or improved, Grantee agrees to construct and maintain, in
accordance with all applicable statutes, ordinances, building and subdivision
codes, covenants and restrictions, an adequate drainage system from the Premises
to the nearest public or non-Grantor owned drainage or storm sewer system, in
order to prevent the discharge of roof, surface, stream and other drainage waters
upon said right-of-way or upon other adjacent lands and facilities of Grantor.
This covenant shall run with the Premises, and shall be binding upon the
successors and assigns of Grantee.

5. Grantee, by the acceptance hereof, hereby covenants and agrees with
Grantor that Grantor shall not1 (1) be required to erect or maintain any fences,
railings or guard rails along any boundary lines between the Premises and the
adjacent land(s) of Grantor or of any other company affiliated with Grantor; or (2)
be liable for or required to pay any part of the cost or expense of erecting or
maintaining such fences, railings or guard rails, or any part hereof. Grantee
covenants and agrees that it shall erect and forever maintain a fence along the
northern boundary of the Premises, said fence(s) to be subject to the approval of
Grantor's General Manager This covenant shall run with the Premises, and shall
be binding upon the successors and assigns of Grantee.

6 RESERVING unto Grantor, and its lessees, designees, successors, and
assigns, the ownership of all existing signal and communications equipment,
crossing warning and protection devices, and other ancillary facilities located
above, below and upon the Premises (hereinafter the "Equipment"), along with an
exclusive easement for the operation, use, maintenance, repair, removal, and all
additional actions related to the existence of the Equipment.

7. RESERVING unto Grantor, its lessees, designees, successors, and assigns,
an exclusive easement to continue using the Premises for a period of ninety (90)
days from the date hereof for the purpose of removing all rails, rail switches and
railroad ties from the Premises.

Tax Account Number

The true consideration for this conveyance is $545,870.00.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS INS IRUMENT IN
VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS. BEFORE SIGNING OR
ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FCE TITLE TO THE PROPERTY SHOULD
CHECK WITH THE APPROPRIATE CITY OR COUNT Y PLANNING DEPARTMENT TO VERIFY
APPROVED USES AND TO DETERMINE ANY LIMITS ON LAWSU11S AGAINST FARMING OR FOREST
PRACTICES AS DEFINED IN ORS 30.930.

OREGON STATUTORY QUITCLAIM DEED Page 2



DATED this U day of December, 1998

CENTRAL OREGON & PACIFIC
RAILROAD, INC.

Todd N. Cecil, Director-Real Estate
RailTex, Inc., as agent

STATE OF TEXAS )
) ss.

County of Bexar )

The foregoing instrument was acknowledged before me, a notary public in and for the County of
Bexar, State of Texas, this 2^fday of December, 1998, by Todd N Cecil, known to me (or
proved to me on the basis of satisfactory evidence) to be the person who executed the within
instrument as Director-Real Estate, RailTex, Inc, as agent for Central Oregon & Pacific
Railroad, Inc., and acknowledged to me that such corporation executed the within instrument
pursuant to its bylaws or a resolution of its board of directors.

DOROTHY NICHOLSON
MY COMMISSION EXPIRES

March 2,2002

/o
Notary Public Wr Texas
My Commission Expires.. i-OOZ-

OREGON S TATUTORY QUKCLAIM DEED Page 3



QUIT CLAIM DEED

KNOW ALL MEN BY THESE PRESENTS, That CENTRAL OREGON & PACIFIC RAILROAD, INC.,
a Delaware corporation, hereinafter called "Grantor," for the consideration hereinafter stated, does hereby release
and quitclaim unto FRAN MAR COMPANY, a limited partnership, with an address of 39560 Stevenson Place.
Suite 118, Fremont, California 94539, hereinafter called "Grantee," all of its right, title and interest in and to that
certain real property situated m the City of Grants Pass, County of Josephine, State of Oregon, as more
particularly described in "Exhibit A" attached hereto and hereby made a part hereof (the "Premises"), subject to
all existing roads and public utilities, and reservations, exceptions, and restrictions of record.

And, more specifically, subject to reservations made by Southern Pacific Transportation Company in its deed to
Grantor dated December 31,1994 which was recorded in Josephine County Official as Document 97-00077, as
corrected by Document No 10013.

Reserving unto Grantor, and its lessees, licensees, designees, successors, and assigns, the ownership of all
existing railroad-related signal and communications equipment, crossing warning and protection devices, and
other ancillary facilities located above, below and upon the Premises (hereinafter the "Equipment"), along with
a non-exclusive casement for the operation, use, maintenance, repair, removal, and all additional actions
related to the existence of the Equipment

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PREMISES DESCRIBED IN THIS INSTRUMENT
IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS. BEFORE SIGNING OR
ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PREMISES
SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO
VERIFY APPROVED USES AND TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30.930.

Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor that Grantor shall not- be required
by Grantee to erect or maintain any fences, railings or guard rails along any boundary lines between the Premises
and the adjacent land(s) of Grantor or of any other company affiliated with Grantor; or be liable for or required to
pay any part of the cost or expense of erecting or maintaining such fences, railings or guard rails, or any part
hereof.

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs, legal representatives or assigns,
shall maintain the existing drainage on the Premises in such a manner as to not impair adjacent railroad right-of-
way drainage and to not redirect or increase the quantity or velocity of surface water runoff or any streams into
said Grantor's drainage system or upon the right-of-way or other lands and facilities of Grantor If said Premises
or existing drainage are modified or improved, Grantee agrees to construct and maintain, in accordance with all
applicable statutes, ordinances, building and subdivision codes, covenants and restrictions, an adequate drainage
system from the Premises to the nearest public or non-Grantor owned drainage or storm sewer system, in order to
prevent the discharge of roof, surface, stream and other drainage waters upon said right-of-way or upon other
adjacent lands and facilities of Grantor. This covenant shall run with the Premises, and shall be binding upon the
successors and assigns of Grantee.

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and assigns forever.

The true and actual consideration paid for the transfer, stated in terms of dollars, is SEVEN HUNDRED
THIRTY-FIVE THOUSAND DOLLARS (5735,000.00). (ORS 93.030)

In construing this Deed and where the context so requires, the singular includes the plural, and all grammatical
changes shall be implied to make the provisions hereof apply equally to corporations and individuals. The
provisions of this deed shall be construed under the laws of the State of Oregon



IN WITNESS WHEREOF, the Grantor has executed this instrument this 29th day of September, 1998; if a
corporate Grantor, it has caused its name to be signed and its seal affixed by its officers duly authorized thereto by
order of its Board of Directors

GRANTOR: CENTRALOREGON&PACIF1CRAILROAD,INC.

By:
Todd N. Cecil, Director-Real Estate
RailTex, Inc, as agent

STATE OF TEXAS

COUNTY OF BEXAR

)
)ss.
)

On this 29th day of September, in the year 1998. before me, Dorothy Nicholson, a notary public in and for the
County of Bexar, State of Texas, personally appeared 1 odd N. Cecil, known to me (or proved to me on the basis
of satisfactory evidence) to be the person(s) who executed the within instrument as Director-Real Estate, RailTex,
Inc., as agent for Central Oregon & Pacific Railroad Company, Inc., therein named and acknowledged to me that
such corporation executed the within instrument pursuant to its by-laws or a resolution of its board of directors.

DOROTHY NICHOLSON
MYCOMUDSSKM EXPIRES

March 2,2002

'Notary Public

My Commission Expires: 5/l*/l,C\*l-.

DOROTHY NICHOLSON
MY COMiUSSDN EXPIRES

Maich 2.2002



QUIT CLAIM DEED

KNOW ALL MEN BY THESE PRESENTS, That CENTRAL OREGON & PACIFIC RAILROAD,
INC., a Delaware corporation, hereinafter called "Grantor," for the consideration hereinafter stated, docs
hereby quit-claim unto G & I INVESTMENTS, an Oregon general partnership individual, with an address
of 580 Southeast Oak Street, Roseburg, Oregon 97470, hereinafter called "Grantee/1 all of that certain real
property situated in the City of Roseburg, County of Douglas, State of Oregon, as more particularly
described in the Exhibit "A" attached and hereby made a part hereof, (the "Premises"), subject to all
covenants, conditions, restrictions, exceptions, easements, rights-of-way, nghts-of-access, agreements,
reservations, encumbrances, liens and other matters as the same may be of record; any matters which would
be disclosed by survey, investigation or inquiry, and any tax, assessment or other governmental lien against
the Premises.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PREMISES DESCRIBED IN THIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS.
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PREMISES SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY
PLANNING DEPARTMENT TO VERIFY APPROVED USES AND TO DETERMINE ANY
LIMITS ON LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS
30930

Grantee acknowledges that Grantor is operating (and will continue to operate) a railroad upon its adjoining
property, and recognizes that such operation may create some noises and vibrations affecting the Premises
Grantee accepts the Premises subject to such noises and vibrations, and hereby covenants to release Grantor
from all liability, cost and expense resulting therefrom. This covenant shall run with the Premises, and shall
be binding upon the successors and assigns of Grantee.

Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor that Grantor shall not- be
required to erect or maintain any fences, railings or guard rails along any boundary lines between the
Premises and the adjacent land(s) of Grantor or of any other company affiliated with Grantor; or be liable
for or required to pay any part of the cost or expense of erecting or maintaining such fences, railings or
guard rails, or any part hereof, or be liable for any damage, loss or injury that may result by reason of the
non-existence or the condition of any fences, railings or guard rails or the absence thereof. Grantee
covenants and agrees that it shall erect and forever maintain a fence along the western boundary of the
Premises, said fence or barricade to be subject to the approval of Grantor's General Manager. This covenant
is for the benefit of Grantor's adjoining land, and shall run with the Premises and be binding upon the
successors and assigns in title of Grantee.

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs, legal representatives or
assigns, shall maintain the existing drainage on the Premises in such a manner as to not impair adjacent
railroad right-of-way drainage and to not redirect or increase the quantity or velocity of surface water runoff
or any streams into said Grantor's drainage system or upon the right-of-way or other lands and facilities of
Grantor. If said Premises or existing drainage are modified or improved, Grantee agrees to construct and
maintain, in accordance with all applicable statutes, ordinances, building and subdivision codes, covenants
and restrictions, an adequate drainage system from the Premises to the nearest public or non-Grantor owned
drainage or storm sewer system, in order to prevent the discharge of roof, surface, stream and other drainage
waters upon said right-of-way or upon other adjacent lands and facilities of Grantor This covenant shall run
with the Premises, and shall be binding upon the successors and assigns of Grantee.

RESERVING unto Grantor, and iu> lessees, licensees, dcsignccs, successors, and assigns, the
ownership of all existing signal and communications equipment (including, but not limited to, towers,
underground and above ground cables, microwave dishes, antennas, etc ), crossing warning and protection
devices, and other ancillary facilities located above, below and upon the Premises (hereinafter the
"Equipment"), along with an exclusive easement for the operation, use, maintenance, relocation, repair,
removal, and all additional actions related to the existence of the Equipment.



TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and assigns forever.

The true and actual consideration paid for the transfer, stated in terms of dollars, is TWO HUNDRED
FIFTY THOUSAND DOLLARS ($250,000.00) (ORS 93.030)

In construing this Deed and where the context so requires, the singular includes the plural, and all
grammatical changes shall be implied to make the provisions hereof apply equally to corporations and
individuals

IN WITNESS WHEREOF, the Grantor has executed this instrument this 16th day of December, 1996, if a
corporate Grantor, it has caused its name to be signed and its seal affixed by its officers duly authorized
thereto by order of its Board of Directors.

GRANTOR: CENTRAL OREGON
RAILROAD, INC.

& PACIFIC

Bruce M. Flohr, President

Attest
Laura D. Davies, Secretary

STATE OF TEXAS

COUNTY OF BEXAR

)
)ss.
)

On this 16th day of December, in the year 1996, before me, hnflfcifl. U NI0UH& . a notary public
in and for the County of?>&4-ixr. State of Te4HS personillv appeared ftrucC fU. Rdnr

known to me (or proved to me on the basis of
satisfactory evidence) to be the person(s) who executed the within instrument as PrejStdont1

, therein named and acknowledged to me that such corporation
executed the within instrument pursuant to its by-laws or a resolution of its board of directors.

Notary Public

/n/iateiMy Commission Expires: LU^/Orl 6

ANGELA D. NICHOLS
MY COMMISSION EXPIRES

October 13,1998



BARGAIN AND SALE DEED

KNOW ALL MEN BY THESE PRESENTS, That CENTRAL OREGON & PACIFIC RAILROAD,
INC., a Delaware corporation, hereinafter called "Grantor," for the consideration hereinafter stated, docs
hereby convey unto RODGER S. WHIPPLE, an individual, with an address of PO. Box 1537,
Jacksonville, Oregon 97530, hereinafter called "Grantee," all of that certain real property situated in the
City of Medford, County of Jackson, State of Oregon, as more particularly described in the Exhibit "A"
attached and hereby made a part hereof, (the "Premises"), subject to all covenants, conditions, restrictions,
exceptions, easements, rights-of-way, rights-of-access, agreements, reservations, encumbrances, liens and
other matters as the same may be of record; any matters which would be disclosed by survey, investigation
or inquiry; and any tax, assessment or other governmental lien against the Premises.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PREMISES DESCRIBED IN THIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS.
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PREMISES SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY
PLANNING DEPARTMENT TO VERIFY APPROVED USES AND TO DETERMINE ANY
LIMITS ON LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS
30.930.

Grantee acknowledges that Grantor is operating (and will continue to operate) a railroad upon its adjoining
property, and recognizes that such operation may create some noises and vibrations affecting the Premises.
Grantee accepts the Premises subject to such noises and vibrations, and hereby covenants to release Grantor
from all liability, cost and expense resulting therefrom. This covenant shall run with the Premises, and shall
be binding upon the successors and assigns of Grantee.

Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor that Grantor shall not: be
required to erect or maintain any fences, railings or guard rails along any boundary lines between the
Premises and the adjacent land(s) of Grantor or of any other company affiliated with Grantor; or be liable
for or required to pay any part of the cost or expense of erecting or maintaining such fences, railings or
guard rails, or any part hereof; or be liable for any damage, loss or injury that may result by reason of the
non-existence or the condition of any fences, railings or guard rails or the absence thereof. Grantee
covenants and agrees that it shall erect and forever maintain a fence along the southern boundary of the
Premises, said fence or barricade to be subject to the approval of Grantor's General Manager. This covenant
is for the benefit of Grantor's adjoining land, and shall run with the Premises and be binding upon the
successors and assigns in title of Grantee.

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs, legal representatives or
assigns, shall maintain the existing drainage on the Premises in such a manner as to not impair adjacent
railroad right-of-way drainage and to not redirect or increase the quantity or velocity of surface water runoff
or any streams into said Grantor's drainage system or upon the right-of-way or other lands and facilities of
Grantor. If said Premises or existing drainage are modified or improved, Grantee agrees to construct and
maintain, in accordance with all applicable statutes, ordinances, building and subdivision codes, covenants
and restrictions, an adequate drainage system from the Premises to the nearest public or non-Grantor owned
drainage or storm sewer system, in order to prevent the discharge of root surface, stream and other drainage
waters upon said right-of-way or upon other adjacent lands and facilities of Grantor. This covenant shall run
with the Premises, and shall be binding upon the successors and assigns of Grantee.

RESERVING unto Grantor, and its lessees, licensees, designees, successors, and assigns, an
exclusive easement to continue occupying and using the Premises for any and all railroad purposes for a
period of ninety (90) days subsequent to the date of this deed.

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and assigns forever.



The true and actual consideration paid for the transfer, stated in terms of dollars, is TWO HUNDRED
SEVENTY SIX THOUSAND DOLLARS ($276,000.00). (ORS 93.030)

In construing this Deed and where the context so requires, the singular includes the plural, and all
grammatical changes shall be implied to make the provisions hereof apply equally to corporations and
individuals.

IN WITNESS WHEREOF, the Grantor has executed this instrument this 2/ -fov of December, 1995; if a
corporate Grantor, it has caused its name to be signed and its seal affixed by its officers duly authorized
thereto by order of its Board of Directors

GRANTOR: CENTRAL OREGON
RAILROAD, INC.

& PACIFIC

By:
Bruce M Flohr, President

Attest:
HM Irvin III, Secretary

STATE OF TEXAS

COUNTY OF BEXAR
)ss.

_

On this )l day of De
in arutfSrthe County of

j> AL

ce , in the year 1995Jjefore
'*~7K*, State cffGjMtJ . personally appeared

', a notary public

_ _ .
*sfitisfJM$ory eyiQence) t6 be the person(s) who executed the within instrument as

'

___
.known to me (or proved to me on the basis of

therein named and acknowledged to me that such corporation
executed the within instrument pursuant to its by-Jaws or a resolution of its board of directors.

SUSAN K.6WTZER

eooei My Commission Expires:/^



EXHIBIT A
fPAGE 1 OF 1)

August 11, 1995

RODGER WHIPPLE
Medford Train Depot
Proposed Legal Description

Commencing at the point of intersection of the southeasterly right-of-way line
of Fourth Street (60 feet wide) with the southwesterly right-of-way line of Front
Street (50 feet wide) located in the City of Medford, Jackson County, Oregon,
thence South 35°30W East, along said southwesterly right-of-way line of
Front Street, 175.00 feet to the true point of beginning; thence continue
South 35°30'00" East, along said right-of-way line, 305.90 feet to the
northeasterly corner of the tract described in deed recorded as No. 93-20139 of
the Official Records of Jackson County, Oregon; thence South 54°30'00"
West, along the northwesterly boundary of said described tract, 78.10 feet;
thence North 35°30'00" West, parallel with aforesaid southwesterly right-of-
way line of Front Street, 305.90 feet to a point that bears South 54°30'00n

West of the true point of beginning; thence North 54°30fOO" East 78.10 feet to
the true point of beginning.
Containing 23,891 square feet, more or less.

f R E G I S T E R ? T< \

I PROFESSION*;-.
1 LAND SU^VEYO "

:« i',.
RICHARD L e

No 106?

Z./1I/1S

HARDEY ENGINEERING & ASSOC., INC.
Richard L. Bath, RLS No. 1069
P.O. Box 1625
Medford, OR 97501-0124
(503) 772-6880 phone
(503) 772-9573 fax

file, whipple.dsc
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EXHIBIT A

CENTRAL OREGON & PACIFIC
RAILROAD COMPANY, INC.'

Medfbrd, Oregon

Scale: 1" = 100'
Proposed Lease of Land to

ROGER WHIFFLE

- Lease Area Shown
(6.9»X 305.9')
2,110.7 square feet

September 7.1995 INC



12/16/98 WED 16:59 FAX 341 772 6079 JACKSON Co. TITLE El 002

96-56724

QUITCLAJMDEED

KNOW ALL MEN BY THESE PRESENTS. That CENTRAL.OREGON & PACIFIC RAILROAD, INC,
a Delaware corporation, hereinafter called "Grantor," for the consideration hereinafter stated, does hereby release
and quitclaim unto NOEL A. LESLEY AND MARY C LESLEY, husband and wife, wiib an address of 2630
Siskiyou Boulevard, Ashland, Oregon 97520, hereinafter called "Grantee," all of Its right, title and interest in and
to that certain real property situated in the City of Phoenix, County of Jackson, State of Oregon, as more
particularly described in "Exhibit A", which exhibit is attached hereto and hereby made a part hereof, (the
"Premises"), subject to all covenants, leases, licenses, conditions, restrictions, exceptions, easements, rights-of-
way, rights-of-access, agreements, reservations, encumbrances, Hens and other matters whether of record or not;
any matters which would be disclosed by survey, investigation or inquiry; and any tax, assessment or other
governmental lien against the Premises.

And, more specifically, subject to reservations made by Southern Pacific Transportation Company in its deed to
Grantor dated December 31,1994 which was recorded in Jackson County Official Records in Deed Book 95-
00050 on January3,1995.

acnraviHQ miia Giftmai-. Md in IMMM. liflftnsaca. deaiemM. aumaiWM. and aiaiaiu. iha ewneqhii
existing signal and communications equipment, crossing warning at
and connections,and other ancillary facilitiesorqflirrniilTnnil i i i l i i l l Ulii i lnn ilnntrl above, 1
Premises niereinnfforihf TTipilpmi in j limn imiili an exclusive easement for access to the premises for the

we. relocation. Pflpa^afld/op femavnl of tha Equipment.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PREMISES DESCRIBED IN THIS INSTRUMENT
IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS. BEFORE SIGNING OR
ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PREMISES
SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO
VERIFY APPROVED USES AND TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30-930-

Grantee, by the acceptance hereof, hereby covenants that it, irs successors, heirs, legal representatives or assigns,
shall maintain the existing drainage on the Premises In such a manner as to not impair adjacent railroad right-of-
way drainage and to not redirect or increase the quantity or velocity of surface water runoff or any Streams into
said Grantor's drainage system or upon the right-of-way or other lands and facilities of Grantor. If said Premises
Or existing drainage are modified or Improved, Grantee agrees to construct and maintain, in accordance with all
applicable statutes, ordinances, building and subdivision codes, covenants and restrictions, an adequate drainage
system from tte Premises to the nearest public or non-Grantor owned drainage or storm sewer system, in order to
prevent the discharge of roof, surface, stream and other drainage waters upon said right-of-way or upon other
adjacent lands and facilities of Grantor. This covenant shall run whh the Premises, and shall be binding upon the
successors and assigns of Grantee.

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and assigns forever.

The true and actual consideration paid for the transfer, stated in terms of dollars. Is ONE HUNDRED TWENTY-
FIVE THOUSAND (J125,000.00).(ORS 93.030)

In construing this Deed and where the context so requires, the singular includes the plural, and all grammatical
changes shall be implied to make the provisions hereof apply equally to corporations and individuals. The
provisions of this deed shall be construed under the laws of the State of Oregon.

NAIL TAX STATEMENTS TO:
GRANTEES

2630 Sieklyou Blvd.
Ashland,OR 97520



12/16/98 WED 16:59 FAX 541 772 6079 JACKSON Co. TITLE B004

98-56724

EXHIBIT A

A parcel of land, lying in the Northeast Quarter of Section 16 of Township 38 South, Range 1 West,
Willamette Meridian, Jackson County, Oregon, said parcel being more particularly described as follows:

"Parcel 1" as shown on the survey plat which was filed with the Jackson County Surveyor as
"Partition Plat No. P-74-1998" on November 27,1998, said survey plot being in County Surveyor File
No. 15992, said parcel of land containing 82,879 square feet, and Including that real property
conveyed to Grantor in that certain Oregon Statutory Quitclaim Deed which is recorded in Jackson
County land records as Document No. 98-53913.

Jackson County, Oregon
Recorded
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UNITED STATES TAX COURT

ESTATE OF WILLIAM BUSCH, DECEASED,
MARY DANA, EXECUTOR, Petitioner v.

COMMISSIONER OF INTERNAL REVENUE, Respondent

Docket No. 16441-97. Filed January 5, 2000.

Nickolas P. Tooliatos II and Erin Kvistad {specially

recognized), for petitioner.

Elizabeth L. Groenewegen and Rebecca T. Hill, for

respondent.

MEMORANDUM FINDINGS OF FACT AND OPINION

GERBER, Judge: Respondent determined that there should be

an increase in the reported value of certain real property

resulting in a $1,974,500 Federal estate tax deficiency.

Petitioner disagrees with respondent's value determination and
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also contends that the value reported on the estate tax return

was overstated and that the estate should be entitled to a refund

due to an overpayment of estate tax. We consider here the fair

market value of the realty and the applicability and/or amount of

any fractional discount.

FINDINGS OF FACT-

William Busch (decedent) a resident of California, died on

February 26, 1993, at the age of 98. The executor and personal

representative of the estate, Mary E. Dana, resided in California

at the time the petition was filed. In a timely filed estate tax

return, decedent's one-half interest in 90.74 acres of real

property {Busch property) was reported at a value of $3,810,000.

The reported value was based on an appraisal report prepared by

DeVoe & Associates (DeVoe), which was attached to the estate tax

return. DeVoe, based on comparables of residential development

properties, concluded that the fair market value for the entire

fee simple interest was $12,700,000 and discounted, by 40

percent, decedent's one-half interest ($6,350,000) to arrive at

the $3,810,000 return value.

Based on the amounts that had been reported by the estate,

respondent assessed $1,674,465 in estate taxes. The estate paid

$300,000 with the estate's extension to file, and an additional

$75,000 was paid after respondent assessed the tax based on the

1 The parties' stipulation of facts and exhibits are
incorporated by this reference.
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return, leaving an unpaid balance in the assessed estate tax

liability of $1,299,465. The estate requested and received

extensions of time within which to pay estate tax under section

6161.2 After examination of the estate tax return, respondent

determined that the fair market value of decedent's one-half

interest in the Busch property was $7,400,000, or $3,590,000

greater than the amount reported by the estate.

The Busch property was improved by three dwelling units and

farm equipment storage facilities. Decedent was born in 1894 and

resided on the property throughout his life. Decedent originally

coowned the property with his brother, but at the time of

decedent's death, his coowner was a trust established by Veltna

Busch {decedent's sister-in-law) who was then 97 years old.

Velma Busch died during October 1996. Prior to his death,

decedent and his coowner(s) were generally not interested in

selling the property. Decedent left his one-half interest in the

Busch property to Mary and Eugene Dana, decedent's niece and her

husband.

The Busch property was located in unincorporated Alameda

County, adjoining the city of Pleasanton. Historically, the

property had been used for agricultural purposes and was so zoned

by Alameda County. Alameda County had a 100-acre agricultural

2 All section references are to the Internal Revenue Code in
effect as of the date of decedent's death, and all Rule
references are to the Tax Court Rules of Practice and Procedure,
unless otherwise indicated.
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property minimum and had denied a 1982 request to split the Busch

property into two separate agricultural use parcels. Although

the Busch property was not within Pleasanton's city limits, it

was within its sphere of influence, and future development would

be dependent upon annexation into Pleasanton. Under Pleasanton's

General Plan in effect February 1993, most of the Busch property

was designated as medium density residential and a small portion

was designated high density residential. The Busch property

originally included 25 additional acres on its western side that

were sold and used for agricultural purposes and, ultimately, the

25 acres were developed into a mixed residential neighborhood.

During 1986, a 16.66-acre portion of the Busch property was

sold to Pleasanton for use as a maintenance and operations

facility for $1,718,620 or approximately $103,000 per acre.

During 1987, the Pleasanton School District made an offer to

purchase approximately 20 acres of the Busch property for about

$100,000 per acre. During 1993 the School District was again

looking for a future (1995-96) school site. In an internal

school district 1991 planning document it was recommended that a

21.5-acre parcel of the Busch property be considered, and it was

estimated that the value was $250,000 per acre. The school

district normally hires a consultant to provide a fair market

value of land in which the district has an interest. In 1993,

the school district was also looking for a maintenance and

operations facility. In connection with its search for a site.
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the School District was provided a $175,000-per-acre estimate of

the value for the Busch property.

After decedent's death in February 1993, the estate

fiduciary began consideration of the development of the Busch

property. In March 1993, the fiduciary's legal counsel, who was

experienced in processing land through the entitlement process,

contacted a civil engineer to report on the potential use of the

Busch property for a residential subdivision. The engineer

submitted a draft preliminary site analysis on July 3, 1993. The

draft outlined the challenges and difficulties that could be

encountered in development, including the evolving political

climate in Pleasanton. A final report was submitted during

August 1993.

During January 1994, the fiduciary's legal counsel sent nine

letters to potential purchasers of the Busch property, inviting

their inquiries. Eight of the letter recipients were involved in

residential subdivision and/or development. The ninth letter was

sent to a local church's site committee that had expressed an

interest in the Busch property. The counsel had discussions with

the school district and several of the developers concerning the

sale of the property. Four of the developers sent letters

indicating an intent to buy or option, and of their interest in

acquiring the Busch property. Because the envisioned transaction

would be one where the buyer/developer would essentially become a

partner of the estate, the fiduciary's legal counsel sought to
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find a match with a developer that understood the politics of

Pleasanton and the entitlement process. He recommended that the

offer of Ponderosa Homes (Ponderosa) be accepted.

By a February 25, 1994, letter, Ponderosa presented a letter

of intent to option the Busch property for 36 months or 60 months

after governmental approval, for an exercise price of $12,275,000

or $139,500 per acre (using 88 acres as the base). Ponderosa

offered $5 million down and $7,275,000 due in two equal payments,

one due in 18 months and the other due 30 months after escrow.

Ponderosa agreed to pay a nonrefundable $10,000 per month for its

option until the sale closed, with no crediting of these payments

to the final price.

Ponderosa, with about 25 years of residential development

experience, had 75 employees, 6 to 10 active projects, and began

1 to 2 new projects each year. In its business history,

Ponderosa experienced only a few projects that it was forced to

abandon. As of January 1994, Ponderosa had built about 1,000

homes in the Pleasanton area and was familiar with the city's

entitlement process. Ponderosa was aware of the referendum

against other projects (the Kottinger Hills project and

controversy surrounding the Pleasanton Ridge development), and

the political climate in Pleasanton, but Ponderosa believed that

the Busch property project could work and bid on it.

In addition to the option agreement by Ponderosa, several

other developers made offers as follows: (a) Mission Peaks Homes
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offered to purchase for approximately $17 million, but the final

price would depend upon the number of residential lots approved

for building; (b) Braddock & Logan offered $150,000 per acre; (c)

Greystone Homes considered dividing into 5 parcels, each

consisting of about 18 acres. After negotiations with several

developers, a two-stage closing was offered to Ponderosa, under

which 44 acres would close in 36 months, and 44 acres would close

no more than 60 months from the date of the agreement. It was

expected that Pleasanton would scrutinize any development plans

for Busch property and that necessary approval would take as long

as 2 to 3 years. The offers from developers, including the one

from Ponderosa, were not to be closed in less than 90 days and

anticipated that the property would be approved by Pleasanton for

residential development.

On June 30, 1994, the coowners of Busch property entered

into an Agreement of Purchase and Sale with Ponderosa, at a base

price of $150,000 per acre. After the coowners of Busch property

each retained a 1-acre building lot, the remaining property was

to be broken into two portions, approximately 44 acres each, and

delineated as the "Dana Property" (Dana portion) and the "Busch

Property" (Busch portion). The agreement was designed to provide

for separate closing for each portion, with the Busch portion

closing last. The purchase price was variable depending on time

and/or the number of building lots approved. The price was to

increase 9 percent annually from the first closing to either the
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second closing or June 30, 2000, whichever occurred first. The

per lot price was also to increase $50,000 for each dwelling lot

approved in excess of 250 with 616 dwelling units stated as the

outside limit. Accordingly, the combined 88-acre price could

vary from a low of $13,200,000 to a high of $31,500,000. In

addition to the purchase price, Ponderosa paid $100,000 down and

was to pay $10,000 per month with respect to the Dana portion,

and the payments were to stop at the time of the first closing

with no credit being allowed against the purchase price. With

respect to the Busch portion, Ponderosa was to pay $5,000 every

30 days beginning after the first closing until the earliest of

the date of the second closing or June 30, 2000. The $5,000

payments were to be applied to the purchase price.

The parties to the June 30 agreement expected that the first

closing (to occur no later than June 30, 1997) would complete the

transfer of the Dana portion and the second closing (to occur no

later than December 30, 2000) would complete the transfer of the

Busch portion. The parties were also aware that the necessary

approval for development would take time and money, and Ponderosa

expected to spend up to $250,000 in seeking approval to develop.

Ponderosa had estimated that on a "fast-track" basis, the

entitlement process would take 18 months. Ponderosa's practice

was not to make an outright purchase but to option an interest in

property for development. At the time of the June 30 agreement,

the parties were aware that the Pleasanton city government and
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the political environment were less receptive to residential

development than it had been during the 1980's.

As of 1993, the Pleasanton mayor and two members of a five-

member city council had taken a strong stance against further

development and intended to, at very least, slow growth in

Pleasanton. As an example, the Kottinger Hills project had been

approved for development in late 1992, but surrounding homeowners

petitioned for a referendum with respect to impact on local

automobile traffic. In January 1993, the referendum was placed

on the November 1993 local ballot, and the Kottinger Hills

project failed to receive sufficient votes, causing the project

to be discontinued. In addition, as of June 1992, the Pleasanton

citizenry had also defeated the Pleasanton Ridge project by means

of a ballot initiative. When the June 1994 agreement was

executed and as of decedent's date of death, it was foreseeable

that difficulties could be encountered in gaining approval for

property development within the sphere of influence of

Pleasanton.

As of 1994, Pleasanton had maintained the same General Plan

that had been in effect since 1986. During 1994, Pleasanton was

updating its General Plan, and at a March 1994 meeting, a

Pleasanton's Planning Department employee indicated that the

preferred number of lots for the Busch property was 375 or less.

In April 1995, Ponderosa submitted a plan for 449 units on the

Busch property. During 1995, Pleasanton's General Plan Steering
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Committee approved a plan for 391 housing units on the Busch

property. In 1997, in the face of neighborhood concerns about

traffic patterns, the Planning Commission approved 360 housing

units for the Busch property. In addition, a neighborhood

committee (by a 7 to 1 vote) agreed to a plan for the Busch

property containing 300 housing units.

Just prior to the June 30, 1997, closing date, the parties

revised their agreement and entered into an Amended and Restated

Agreement of Option to Purchase, which was effective June 1,

1997, and, accordingly, no closing occurred under the original

option agreement. Under the amended agreement, the $150,000 per-

acre base price and the $50,000 per unit in excess of 250 units

remained the same. The amended agreement provided for a "Price

Escalator" under which the purchase price for the Dana or Busch

portions would increase by $25,000 per month, beginning June 30,

1997, until the date of the first closing, scheduled for no later

than January 5, 1998. The first closing under the amended

agreement did not occur, and Ponderosa renewed the option

agreement in March 1998.

Ponderosa presented a 360-unit site plan to the Pleasanton

Planning Commission and received approval around the end of 1996.

In early 1997, Ponderosa went to the city council, but it was not

until December 2, 1997, that a 300-unit plan was adopted, and it

was determined that the plan would not have significant adverse

effects on the environment. On December 16, 1997, the city
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council approved the prezoning of Busch property to a "Planned

Unit Development--Medium Density Residential" and approved a 300-

unit plan for development, conditional upon meeting numerous

requirements involving design and home siting, architectural

features, landscaping, construction of park, noise attenuation,

building code compliance, creating a homeowners' association,

fire code compliance, street construction, grading and drainage

improvements, utilities and related matters. Ponderosa also

agreed to provide Pleasanton 5-1/2 acres for use as a city

corporation yard.

After approval of the plan, local citizens circulated a

petition calling for a referendum involving traffic issues. In

response to citizen concerns, Ponderosa disseminated materials

attempting to show community benefits that would inure if the

project went through. During January 1998 the referendum

petition was filed, and the Pleasanton city council, with

Ponderosa's approval, instead of addressing the question of a

referendum or other alternative, decided to rescind the ordinance

approving the Busch property plan.

Thereafter, a second amended agreement was entered into and

became effective February 18, 1998. It called for an additional

$375,000 increase to the purchase price and increased the $50,000

per unit over 250 unit amount to $70,000 per unit. The Purchase

Price Escalator was increased from $25,000 to $30,000 from

February 18 until the closing. The second amended agreement had
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a single February 17, 2001, closing date. Ponderosa, through

this time, had paid nonrefundable payments (that were not to be

applied to the purchase price) to the Busch property owners

ranging from about $500,000 to about $1 million. As of the end

of 1998, approval had not yet been received, and Fonderosa

continued to experience difficulties in the process of attempting

to gain approval for development.

OPINION

This case involves the valuation of real property for estate

tax purposes. We must decide the value of decedent's one-half

interest in the subject property. The estate reported a fee

simple value of $12,700,000 and discounted decedent's one-half

interest ($6,350,000) by 40 percent to reach the $3,810,000 value

reported as includable in the gross estate. The estate's

valuation was predicated on the assumption that residential

development is the highest and best use for the property.

Respondent, after examining the estate's return, valued

decedent's one-half interest in the property at $7,400,000, also

assuming that residential development is the highest and best use

of the property. In the context of litigation, petitioner now

contends that decedent's interest in the property should have

been valued and included in the gross estate at $680,000.3

3 We have held that a higher reported value is an admission,
requiring an estate to produce "cogent proof that the reported
values were erroneous." Estate of Hall v. Commissioner. 92 T.C.

(continued...)
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Petitioner argues that the value should be reduced because, as of

the valuation date, it was unlikely that the property had the

potential to be approved for residential development.

The parties disagree about how to handle the fact that

approval for residential development had not been obtained and

the probative weight, if any, that should be given to the terms

of the June 1994 agreement. Although the June 1994 agreement was

executed sufficiently close in time to the February 1993 date of

death to be considered, it does not involve a contemporaneous

payment of the contract proceeds. The agreement calls for

payments at closings that would occur as much as 3 and 6 years in

the future.

Petitioner contends that the $150,000 per-acre agreement

price was wholly contingent and dependent upon whether the

developer (buyer) was able to obtain entitlement to subdivide the

property for residential development; i.e., that Ponderosa was

not a willing buyer of unapproved land. Conversely, respondent

contends that the agreement is a contract for sale with a delayed

closing and that the contract price represents what a willing

buyer would be willing to pay in a cash or contemporaneous

transaction, irrespective of whether the entitlements were to be

obtained later.

3(...continued)
312, 337-338 (1989).
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Property ineluctable in a decedent's gross estate is to be

returned at its fair market value generally as of the date of

decedent's death. See sec. 2031(a); sec. 20.2031-1(b), Estate

Tax Regs. Fair market value is "the price at which the property

would change hands between a willing buyer and a willing seller,

neither being under any compulsion to buy or to sell and both

having reasonable knowledge of relevant facts." United States v.

Cartwrioht. 411 U.S. 546, 551 (1973); Estate of Hall v.

Commissioner. 92 T.C. 312 (1989); Estate of Heckscher v.

Commissioner. 63 T.C. 485, 490 (1975); sec. 20.2031-1(b), Estate

Tax Regs.; sec. 25.2501-1, Gift Tax Regs. The willing seller and

buyer are hypothetical rather than specific individuals or

entities. See Estate of Bright v. United States. 658 F.2d 999,

1005-1006 (5th Cir. 1981).

The issue is factual and to be resolved from all the

evidence and is, in great part, a question of judgment rather

than mathematics. See Hamm v. Commissioner. 325 F.2d 934, 940

(8th Cir. 1963), affg. T.C. Memo. 1961-347; Duncan Indus.. Inc.

v. Commissioner. 73 T.C. 266 (1979). The parties, in support of

their positions, have relied on their expert witnesses' reports

concerning the subject real estate. In making our determination

we may embrace or reject expert testimony if, in our judgment,

either approach is appropriate. See Helvering v. National

Grocery Co.. 304 U.S. 282 (1938); Sammons v. Commissioner. 838

F.2d 330 (9th Cir. 1988). If an expert's opinion is of no
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assistance to the Court, it will be given little weight. See

Laurevs v. Commissioner. 92 T.C. 101, 129 (1989).

In litigation, the parties have used different approaches to

valuing the real property. Petitioner's expert used comparables

to provide a cash sale price of land for residential development

properties. Petitioner's expert then applied substantial

discounts (as much as 80 percent), reducing an average of the

comparable sales to a proposed value of $25,000 per acre.

Petitioner's trial expert's $25,000 value is $114,500 less than

the $139,500-per-acre value that had been reported on the

estate's tax return. Respondent's expert was asked to derive a

per-acre value based on the June 1994 agreement. After reaching

a value based on the agreement, he discounted it to account for

the delay in the closing of the transaction. Respondent uses the

resulting value as an actual and comparable sale price for the

Busch property. Although the two approaches reached disparate

results, both are sourced in traditional cash sale principles

involving the use of comparables and may be reconciled.

In addition to the experts called by the parties for trial,

we must consider petitioner's appraiser's report attached to the

estate tax return. We find analysis of that estate tax return

appraisal necessary because its per-acre value ($139*, 500) is more

closely allied with contract price ($150,000) and respondent's

determination. In addition, the $139,500 value is substantially
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in excess of the $25,000-per-acre value now advocated by

petitioner.

Petitioner employed DeVoe, an appraiser, to ascertain the

value of decedent's interest in the Busch property for purposes

of reporting it on the estate's tax return. DeVoe's report was

attached to the estate tax return and employed what he described

as a "Market Data Approach" to value the property. That same

approach has also been described as a comparable sales approach

and involves the collecting of information on comparable and

generally contemporaneous sales of like property in the general

locale of the subject property.

DeVoe relied on nine sales with per-acre prices ranging from

$21,612 to $445,872. One of the sales referenced by DeVoe was

the 1986 sale of 16.66 acres of the Busch property to Pleasanton

for $103,158 per acre. In five of the nine sales, the approval

to develop had been obtained and the per-acre price ranged from

$152,439 to $445,872. In one situation, partial development

approval had been obtained and the per-acre price (based on full

acreage even though all of it was not usable) was $53,043. The

remaining two sales, for $21,612 and $29,520 per acre, concerned

situations where no approval for development had been obtained.

Other than the 1986 sale of the 16.66-acre Busch parcel, the

sales used by DeVoe occurred during the period April 1989 through

May 1993.
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DeVoe refined his sales data universe to arrive at a per-

acre range of $103,158 to $152,439. DeVoe relied on comparable

values of properties that had been approved for development

arriving at a $139,500 per-acre value. DeVoe's approach was

based on the premise that residential development would be the

highest and best use and did not contain a discount for the fact

that the Busch property had not been approved for development as

of the valuation date. Applying the $139,500 value times 90.74

acres, DeVoe calculated a $12,700,000 value, which he divided in

half to represent decedent's partial interest. Finally, DeVoe

applied a 40-percent partial ownership discount to arrive at the

$3,810,000 value reported as part of decedent's gross estate.

Petitioner's trial expert, Norman Hulberg (Hulberg), like

DeVoe, concluded that Busch property should be valued by means of

the comparable sales method. Hulberg opined that the property's

highest and best use was to develop it as residential property.

Although Hulberg reached a $25,000-per-acre value, sometime

during November 1997 (prior to reaching the $25,000 value), he

had opined that the Busch property was worth $100,000 per acre.

During cross-examination, Hulberg explained that the decrease in

the values he determined was attributable to facts that occurred

both prior to and after November 1997 and that he had become

aware of only after his November 1997 opinion. Hulberg's

explanation was without specificity and did not adequately

explain the reduction. We surmise that, in great part, Hulberg's
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reduction was based on his changed view that the property would

not likely have been approved for development as residential

property.

Hulberg's opinion contained references to four Pleasanton

area sales during the period June 1992 through December 1993 with

a per-acre price range of $80,071 to $245,701. The sales he

chose occurred prior to the June 1994 agreement, and the

transaction concerning the Busch property was accordingly not

factored into Hulberg's analysis. He then employed substantial

discounts that he attributed to a lack of development approval

and the political climate or conditions that may affect the

possibility of approval. Hulberg compared the Busch property

with situations where unimproved land was discounted by as much

as 80 percent for lack of development approval and concluded that

a 60-percent discount4 should be used with respect to the Busch

property. Included in Hulberg's analysis, and presumably his

discounts, were adjustments for the time the land would be on the

market prior to sale. Hulberg opined that the Busch property had

a $25,000 per-acre value.

Applying the $25,000 per-acre value to the 90 plus acres and

rounding off, Hulberg arrived at a $2,270,000 gross value. After

a lengthy discussion of various discount concepts, Hulberg

4 The range of per-acre values after the decreases appears
to reflect reductions in value ranging from 60 percent to 80
percent.
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settled on the same discount employed by DeVoe (40 percent) and

thereby concluded that decedent's one-half interest in the Busch

property at the time of his death had a $680,000 value.

($2,270,000 x .50 (half interest) x .40 (discount) =

$680,000(rounded down)).

Steven Geller (Geller), respondent's expert, was hired to

analyze the agreement between the Busch property owners and

Ponderosa and determine the per-acre value based on that

agreement. After reaching a value based on the agreement, he

discounted that value to reflect the time value of the delay that

was expected to be encountered in the closing process. Geller's

approach was further limited to one of two fixed scenarios: One

approach was to assume a closing of the entire property during

June 1997 and the other was to assume two separate closings, one-

half of the property during June 1997 and the other one-half

during June 2000. Geller reached the conclusion that 360 units

would be paid for at the closing(s) based on the Pleasanton

Planning Commission's January 1997 approval of 360 units, a fact

that was not known as of June 1994 or February 1993.

Using the $150,000-per-acre contract price, with an

additional $50,000 times 110 units over 250 (360 - 250 - 110),

Geller arrived at gross values of $19,271,000 and $22,225,895 for

the single and dual closing models, respectively. Using a 9-

percent discount rate to account for the passage of time until

the closings, Geller concluded that the present value of the
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Busch property as of the June 1994 agreement date was $15

million, irrespective of whether a single or dual closing

occurred. Geller's approach was an attempt at reaching a present

value of the June 1994 agreement. By using a present value

technique, Geller acknowledges that the June 1994 agreement was

not a cash sale. Respondent relies on Geller's value as

reflecting an actual and/or comparable sale that supports

respondent's value determination in the deficiency notice.

Respondent directs our attention to the fact that Geller's $15

million value is slightly in excess of the gross value determined

in the deficiency notice. It does not appear that respondent

discounted for the fact that decedent held a partial interest.

Both parties used acceptable methodologies for valuing the

subject property. Although the methodology was appropriate, we

do not agree with all of the techniques, modifications, and/or

discounts that were used to affect the ultimate proposed values.

Hulberg, petitioner's expert, begins with comparables for

residential development property and, by means of extremely large

discounts, reduces the comparable to $25,000 per acre. In this

way, Hulberg advances a value for the Busch property that,

essentially, represents a value for unimproved farmland. Hulberg

expressed the view that the highest and best use of the Busch

property was for residential development and that comparable

sales provide the best method to value unimproved land. He then

effectively voided those views by using extraordinary discounts
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for what he thought was the likely possibility that there would

be no approval for residential development. Hulberg's conclusion

that residential development would not be approved was a fact

that was not known or reasonably foreseen on the valuation date

or at the time of the execution of the June 1994 agreement. It

also ignores the fact that the Busch property was actively

pursued by Ponderosa and other knowledgeable developers who

placed a value far in excess of $25,000 on the property. We do

not accept Hulberg's $25,000 opinion of value and find his

approach to be nothing more than a disguised attempt to

circumvent and ignore the highest and best use of the property at

the time of valuation and to thereby value it as farmland.

Petitioner's advocacy of the $25,000-per-acre value also

ignores the fact that the Busch property abutted the city of

Pleasanton and was adjacent to fully developed residential

property. More importantly, petitioner did not deal with the

fact that several developers were eager to develop the Busch

property. In order to accept petitioner's/Hulberg's approach, we

would have to conclude that Ponderosa (and the other developers

who were interested in the property) were either unaware of or

did not fully consider the difficulties that could have been

encountered in obtaining approval of the property for development

into residential property. Other developers offered $150,000 per
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acre and $17 million.5 The fact that Ponderosa failed to obtain

development approval approximately 4 years later was a fact that

was not known to the parties to the June 1994 agreement. If

Ponderosa had known or thought that approval was not forthcoming,

it would not have committed its resources and substantial capital

to the Busch property project. Also, as noted above, other

developers expected that the property could be developed. In

that regard, Ponderosa paid an amount approximating petitioner's

proposed net value ($680,000) in expenses pursuing development

approval and in payments made to keep the June 1994 agreement

open for development at a $150,000 plus per-acre contract price.

The June 1994 agreement price of $150,000 per acre

represents a cash sale price between a willing buyer and willing

seller. The June 1994 agreement, however, did not require

Ponderosa to pay "cash on the barrel head". The agreement and

trial testimony make it clear that both sides were aware of the

foreseeable risks and the difficulties connected with obtaining

approval for residential development. The political climate in

Pleasanton was also well known to the parties to the June 1994

agreement. The comparable sales prices used by petitioner's

appraiser for estate tax purposes and by its trial expert reflect

that the $150,000-per-acre price was reasonable when compared

with similar properties susceptible of residential development.

5 The $17 million bid was dependent upon the number of
building lots approved.
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Petitioner, by emphasizing what actually happened

(especially in the 1997-98 timeframe), sought to show that it was

unlikely that the property would be approved for development as

residential property within the city of Pleasanton. We cannot,

however, attribute to a 1993 or 1994 buyer or seller these

unforeseen facts that occurred several years later--in this

instance, 3 to 4 years later. Nor can we allow such facts to

bear on value unless those facts could be foreseen, known, and

would have influenced a willing buyer and seller. See United

States v. Cartwriaht. 411 U.S. 546 (1973). For purposes of this

case, the statute mandates a date-of-death fair market valuation.

See sec. 2031(a). The determination of value is to be made as of

the valuation date (i.e., date of death), and knowledge of

unforeseeable future events that may have affected the value

cannot be attributed to the hypothetical buyer or seller. See

sec. 20.2031-1(b), Estate Tax Regs.

We find the 1994 agreement to be sufficiently

contemporaneous to represent a benchmark value for the subject

property, and it comports with comparable sales. As of

decedent's death, it was likely that the Busch property would be

sold for and/or developed as residential property. The 1994

agreement represents the usual type agreement entered into by

Ponderosa and other developers. In that regard, both of

petitioner's experts (DeVoe and Hulberg) used comparable sales

that comport in price per acre with the price in the June 1994
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agreement and that occurred within the time period surrounding

the date of death and the June 1994 agreement.6 Petitioner's

appraiser for estate tax purposes valued the property as

development property. The estate included a discounted (for the

partial interest) value that was based on its development as

residential property. At the time its offer was made and

accepted, Ponderosa was generally aware of the political

conditions and possible problems that could be encountered in

obtaining approval for development of the Busch property.

Likewise, the sellers had consulted several sources of expertise

and were aware of the value of their property and had the

opportunity to choose from several different firms that were

interested in a development type agreement. Petitioner and

respondent agree that the "highest and best use" of the Busch

property was residential development. The property physically

abutted Pleasanton and existing residential housing. There was

contiguous street access to the existing residential areas within

6 DeVoe's comparables are set forth in the body of this
opinion. The four sales Hulberg offered as comparables had
prices ranging from $80,071 to $245,701 per acre. A simple
average of the four sales referenced in Hulberg's report is
$145,559. Hulberg, however, discounted the four sale prices by
as much as 80 percent to reflect his view of the inability to
obtain approval from the city of Pleasanton for residential
development, causing the range to drop to $16,014 through
$73,710. Accordingly, there is sufficient corroborative evidence
to accept the $150,000-per-acre price from the June 1994
agreement as a starting point for our consideration of the fair
market value.
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the city of Pleasanton. At the time of decedent's death, other

Pleasanton residential developments were in progress.

The record reflects that, at the time of decedent's death,

the climate for residential development in Pleasanton was

weakening, and, to that extent, we agree with petitioner that the

price that a willing buyer would offer to a willing seller would

be affected. See, e.g., Estate of Ratcliffe v. Commissioner.

T.C. Memo. 1992-305. Any such price differential, however, would

normally have been accounted for in Ponderosa's offer and the

acceptance of same. Ponderosa's offer, in effect, was not to.pay

$150,000 per acre at the time the agreement was made, and it was

contingent on acquiring approval to develop from Pleasanton.

Ponderosa, aware of the risks, was willing to invest its money

and time in pursuing development. In that regard, Ponderosa

expended between $500,000 and $1 million in the form of payments

to the sellers and expenses in pursuing the entitlements for

residential development.

In order to adjust for the passage of time in connection

with the difficulties expected in obtaining development approval,

we must decide upon an appropriate discount rate to adjust the

$150,000-per-acre cash price. Respondent's expert used a present

value approach to account for the delay in payment. Respondent's

expert, however, applied the discount to a gross value inflated

by attributing an optimum approval of 360 housing units. Geller

started with the $150,000-per-acre contract price and added
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$50,000 for each unit he expected to be approved in excess of

250. Cellar's computation of the $50,000 amounts for excess

units was chosen based on the 1997 planning board approval for

360 units.7

We do not use the 360 housing unit approval figure because

it was not foreseeable by the parties to the June 1994 agreement

or as of the date of decedent's death. Considering property set

asides for streets, utilities, and unusable portions, 250 units

seems a reasonable estimate for a base figure. In addition, the

parties to the June 1994 agreement used 250 as their base amount

and provided for premium increases to the price to be paid only

if approval for more than 250 units occurred. Normally a cash

price is not discounted for the passage of time in the context of

a fair market valuation as of a date certain. It would be

appropriate, however, to discount the cash price here due to the

expected time delay in obtaining approval for development.8 We

note that the parties anticipated that the contract price should

7 In addition to the $50,000 excess unit amounts, Geller
factored in the $10,000 and $5,000 amounts, but we do not
consider those part of the contract price because they appear to
be payments to maintain the seller's rights and to compensate the
buyer for keeping the property under contract. To some extent,
those amounts address the question of time value and,
accordingly, it would be duplicative to make them a part of the
contract price or present value computation.

8 We assume that Ponderosa would not have entered into this
contract unless it expected to gain approval, and any risk that
approval would not be obtained was de minimis or remote.
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be increased by about 9 percent per annum, and so they used a 9-

percent factor.

Accepting a $150,000 cash per-acre value, the 90.74 acres

would produce a $13,611,000 gross value. We accept the 9-percent

discount rate and apply it to the agreement's contemplated two

closings, to wit: no later than 3 and 6 years from June 1994.

These closing dates represented outside limits, and the closings

could possibly have occurred earlier. It was estimated that, as

of June 1994, the entitlement process would, on a fast track,

take about 1-1/2 years and, at the outside, 3 to 4 years. We use

the 3- and 6-year dates (the limits of the June 1994 agreement)

to account for the lapse of time until payment and account for

the 1 year and several months by which the date of death preceded

the June 1994 agreement. Because of the known difficulties

expected to be encountered in the approval process, it is also

reasonable to use the 3- and 6-year closing dates and discount

one-half of the contract price to account for a 3-year delay and

the other to account for a 6-year delay. Using a 9-percent

discount rate, we hold that the present value of the $13,611,000

contract price would be $9,312,992 (present value of one-half of

$13,611,000 at 9 percent for a 3-year period ($5,255,095) and

one-half of $13,611,000 at 9 percent for a 6-year period

($4,057,897)).

As a final matter, we consider the appropriate fractional

discount, if any, that should be applied to decedent's one-half
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of the $9,312,992 present value of the Busch property at the time

of decedent's death. The need for employing a discount is

dependent on whether decedent's partial interest would have an

effect on marketability. See generally Propstra v. United

States. 680 F.2d 1248 (9th Cir. 1982); Estate of Bright v. United

States, 658 F.2d 999 (5th Cir. 1981). Petitioner bears the

burden of showing that a discount is appropriate and the amount

of any such discount. See Rule 142 (a); Estate of Van Home v.

Commissioner. 78 T.C. 728 (1982), affd. 720 F.2d 1114 (9th Cir.

1983).

Both of petitioner's appraisers selected a 40-percent

discount to adjust the value to account for decedent's one-half

ownership in the Busch property. Petitioner argues that the

expertise they have offered and respondent's failure to provide

expertise to address this point should result in the Court's

adopting a 40-percent discount. Petitioner also makes the

argument that partition was not a viable option because of the

1982 experience of the Busch property owners in failing to obtain

a division of the property into less than a 100-acre parcel for

agricultural purposes.

Respondent counters that the highest and best use of the

property was residential development, and the estate and its

coowner chose to sell the entire property to a single purchaser.

Respondent also notes that among the sales offered as comparables

by petitioner's experts some smaller parcels appeared to be no
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less valuable than larger ones. In addition, respondent contends

that the growth management policies of Pleasanton might make

approval more easily obtainable for a smaller parcel. Respondent

also maintains that the Busch property was homogeneous, and,

physically, it could be easily divided or partitioned.

Respondent also contends that it is not axiomatic, as petitioner

seems to argue, that any partial interest must be discounted.

Finally, respondent contends that petitioner has not met the

burden of showing the need for a discount and/or the size of any

such discount.

The circumstances of this case call for some discount

attributable to the fact that decedent held a partial interest.

In that regard, decedent's one-half interest was an equal

interest with that of his coowner, and the property owned was

capable of development for residential purposes as two separate

45-acre parcels. Petitioner points out that during 1982 the

coowners were not permitted to divide the property into two

separate farms, but it was the county's 100-acre minimum

agricultural use limitation that was the reason for the county's

denial. No such acre limitation has been shown to exist for

residential property. We agree with respondent's analysis that

the proposed comparables reflect little premium or discount for

the size of the parcel to be developed and that it might have

been beneficial to have a relatively smaller parcel, considering

Pleasanton's growth management policies.
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We do not accept respondent's argument that no discount

should be employed because the coowners were cooperative and

jointly sought to find a buyer for the Busch property. That is a

matter of conjecture, and if a buyer purchased decedent's one-

half interest, there is no showing here that decedent's sister-

in-law' s trust would have cooperated with any coowner, including

decedent's estate. More significantly, the coowners' intentions

were discernable as of the date of decedent's death. It was

obvious that the owners and/or heirs to the Busch property were

not interested in continuing its agricultural use. Accordingly,

we conclude that some discount for the partial interest is called

for; the question that remains is the size of that discount.

DeVoe's partial interest discount was based on five of the

nine comparable sales and ranged from 18.8 percent to 45 percent.

Two of the five involved 50-percent interests, and they had

discounts ranging from 27.5 percent to 45 percent. DeVoe

concluded that those two sales showed that a large fractional

interest resulted in a larger discount, and he concluded that a

40-percent discount was appropriate. DeVoe, however, did not

explain what aspects of the two sales relied on were comparable

to the circumstances we consider involving the Busch property.

Hulberg discussed several factors in also arriving at a 40-

percent discount for the fractional interest decedent held in the

Busch property. First, he explained that a fractional interest

reflected a lack of control. Although decedent's interest was
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not a majority interest, his coowner's interest was equal, and so

neither had a majority or minority. As a result, neither had

control, and both were equal. Hulberg has treated the

coownership of real property here as though the coowners were in

a partnership relationship, thereby elevating the question of

control. It does not appear that the coowners operated a

business (farming or otherwise) as partners, and, accordingly,

control is less relevant. This is a common interest in undivided

and unimproved property, and the question to consider is the.

feasability of dividing the property in the case of disagreement

about its use. In that regard, costs of partition or other legal

controversy, along with other factors, are considerations

rationally involved in the valuing of an asset. See Estate of

Bonner v. United States, 84 F.3d 196, 197 (5th Cir. 1996).

Hulberg opined that partition was feasible under California

law, but that the "ability to partition the property would not

substantially decrease the discount presented by partnership

sales, as such actions could involve a great deal of expense and

delay prior to the liquidation of [a] co-tenancy interest." We

cannot accept Hulberg's premise as a universal principle because

it ignores economies of scale and the relative value of the

property. For example, assuming a legal cost for partition of

$200,000,* a $680,000 parcel (as Hulberg opined) might fit the

3 Two hundred thousand dollars, assuming a $200 hourly legal
(continued...)
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above-quoted principle. A parcel, one-half of which had a value

of $3 million to $4 million, would easily bear a $200,000

partition cost. In addition, as of decedent's death, his

coowner's share was held in trust for the 97-year-old widow of

the former owner, and neither owner was a resident-farmer at that

time. The beneficial owners were the heirs of the owner/farmers

who were not actively farming the property. Those circumstances,

known at the time of decedent's death, make it less likely that

partition would be necessary. That is especially so where great

disparity exists between the values of the land when comparing

its use for agricultural and residential purposes.

Hulberg used a conglomeration of four different approaches

to arrive at the amount of discount he used to account for

decedent's partial interest. First, he discussed a "Company

Survey Method", which Hulberg described as a "survey of companies

in the business of purchasing and selling partnerships." Our

review of Hulberg's analysis indicates that the partnerships

involved were dissimilar to the Busch property situation. The

information was derived from the purchase and sale of general

partnership interests, a format different from the Busch property

ownership, which was simply a coownership in real property with

no partnership business or operational type activity.

9(...continued)
fee rate, represents 1,000 hours to accomplish partition.
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Accordingly, the discount percentages represented by that type of

transaction are inapposite.

Next, Hulberg addressed what he called the "Fractional

Discounting Method". That method was set out in an April 1992

journal article, Davidson, "Fractional Interests in Real Estate

Limited Partnerships, The Appraisal Journal, Apr. 1992, at 184-

194, in which 10 factors were used to analyze the amount of a

fractional interest discount. The factors employed, include:

"Relative risk of the assets held, Historical consistency of

distributions, Condition of the assets. Market's growth

potential. Portfolio diversification. Strength of management."

Those factors, to which Hulberg assigned values to arrive at an

estimated 41-percent discount, appear to be the type of factors

that are used in analyzing a going partnership business and not

the simple coownership of raw land. The remaining four factors

address the control aspects, or lack thereof, of a fractional or /

partial interest. Of the cumulative 41-percent discount reached

by Hulberg, only 12 percent of it was attributable to the lack of

marketability/control factors. The remaining factors depended

heavily on the fact that the entity was a going partnership

(income sources, etc.) and would, therefore, not be applicable to

measure the partial interest discount in this case.

Next, Hulberg used a "REIT Survey Method" that "involves an

analysis of discounts found in real estate investment trust

(REIT's)." Hulberg indicated that the average discount was 39
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percent with a range from 30 percent to 40 percent. Here, again,

Hulberg's explanation reflected that REIT's are operating real

estate partnerships that are dissimilar from the simple

coownership of realty that we consider. The REIT is an entity in

which investors purchase a percentage as an investor in the

activity or business operation in which the REIT is involved.

Accordingly, the REIT-based approach to calculate a discount is

not appropriate.

Finally, Hulberg referred to his four proposed comparable

sales that he admits "are not highly similar to the subject

property but they do indicate discounts are being taken by the

[purchasers] of * * * fractional interests, and that there is a

market for partial interests in a property." The range of

discounts was 29 percent to 41 percent. The sales selected by

Hulberg included a produce terminal, undeveloped unapproved land,

an office building, and ranchland. The undeveloped unapproved

land was described as "Standard Oil Pond Grizzly Island (Solano

Co.)", and Hulberg explained that the property was valued at

$800,000 for a fee and a 25-percent interest was sold for

$130,000. No further information is provided, and it is not

apparent that this property is comparable or how the $800,000 and

$130,000 values relate to each other. Accordingly, we do not

find these examples to be helpful.

Hulberg then proceeded to conclude that the various

referenced approaches resulted in discounts approximating 40
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percent and that 40 percent is therefore appropriate. Hulberg,

in addition to addressing the lack of approval for residential

development, factored in the lapse of time in arriving at a 40-

percent discount rate. We did not find any of Hulbergfs

approaches to be fitting or appropriate to the situation we

consider, although we agree that some discount would be

appropriate. In summary, Hulberg first discounted by as much as

80 percent, and then discounted the resulting amount by an

additional 41 percent reflecting various factors, including lack

of control, passage of time, and factors that would only be

relevant in the consideration of a going partnership.

On the other hand, DeVoe, petitioner's appraiser who was

used to provide a value for the estate tax return, started with a

$137,500-per-acre value and discounted it by 40 percent to

account for the partial interest. That approach resulted in a

$3,810,000 value's being reported on the estate tax return. We

have concluded that the per acre cash value is $150,000 and have

discounted that amount to account for the passage of time and, to

some extent, for the risk associated with the possibility that

approval for development might not be obtained. That discount

resulted in reducing the value of decedent's one-half interest

from $6,805,500 ($150,000 x 90.74 x .50) to $4,656,496 (see

present value computations, supra. p. 28) or a reduction of 31.6

percent. Based on our evaluation of the evidence, it appears

that DeVoe's valuation appraisal was conservatively performed
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favoring decedent's estate. We reach that conclusion because he

used a per acre value at the lower ranges of the true comparables

and a discount rate at the highest end of the spectrum when

considering the facts in our record.

A smaller partial interest discount than used by

petitioner's appraisers would be appropriate in the circumstances

of this case. As already noted, as of decedent's death, there

were no owners or potential owners who, like decedent and his

deceased brother/coowner were solely interested in farming the

land. The heirs of both owners were interested in selling or

developing the land in light of the substantial difference in its

value for that use. At the date of decedent's death, his coowner

was a trust for a 97-year-old woman, and there was no doubt that

the highest value of the land was as residential property. Under

these circumstances a 10-percent discount would be sufficient to

account for the partial interest represented by a simple

coownership in unimproved land. As already discussed, 10 percent

would also be more than adequate to accommodate reasonable costs

of partition (10 percent of the rounded one-half interest

($4,660,000) or $466,000) in the event that either set of heirs

of the then-current coowners might not be interested in selling

the property for its highest and best use (residential

development) .10

10 The use of a 10-percent discount for the partial interest
(continued...)
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We accordingly hold that the fair market value of decedent's

one-half interest in the Busch property at his date of death is

$4,190f496 ($9,312,992 x .50 = $4,656,496 - $466,000 =

$4,190,496)."

To reflect the foregoing,

Decision will be entered under

Rule 155.

10(.. .continued)
results in an overall discount from the $150,000 value for
decedent's one-half interest of 38.4 percent.

11 Because we have held that the fair market value that
should have been included in decedent's gross estate exceeds the
amount reported by the estate, it is not necessary to consider
respondent's contention that we are without jurisdiction, in the
circumstances of this case, to decide an overpayment in estate
tax.


